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ABSTRACT

Although discrimination and inequality are the
most common terms in the anti-discrimination
law discourse, the methodology of discrimination
has been less discussed among legal scholars.
The predominant method of legal recognition of
grounds of discrimination is based on criteria of
immutability and fragmentation in single-axis
discrimination and the application of an additive
approach to discrimination based on more than
one ground. The burden of proof is also based on
applying a comparison test regarding double or
multiple division. This article uses intersectionality
as an analytical tool to highlight the weakness of
the anti-discrimination law methodology at both
the normative and procedural levels in recognizing
grounds of discrimination and establishing an
intersectional claim. Essentialism in the experience
of discrimination, narrow, exclusive, single-axis
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and separate definition of the grounds of discrimination and its recognition
criteria, the method of proving discrimination and applying a limited comparison
test based on the discriminant / discriminated duality without considering the
complexity of every case is a critique of the methodology of discrimination.
Following the critique of the dominant approach, an approach with an emphasis
on jurisprudence introduces the methodology of intersectional discrimination
based on the principles of relationality and context with flexible, necessary,
and comprehensive comparisons. The authors try to pay more attention to
the use of intersectionality as a method in law along with the level of theory.
A methodology that continues to adhere to the underlying structure of anti-
discrimination law but provides a more accurate understanding of the reality of
the phenomenon of discrimination.

Keywords: Discrimination Methodology, Intersectionality, Intersectional
Discrimination, Single-axis Discrimination, Comparison Test.

xcerpted from the Ph.D. thesis entitled "The theory of entanglement (intersectionality)
and its impact on anti-discrimination rights (case study of Tabriz women)", Shahid
Beheshti University, Faculty of Law.

Funding: The author(s) received no financial support (funding, grants, and sponsorship)

for the research, authorship, and/or publication of this article.

Acknowledgements: The authors would like to thank Dr. Amir Nikpey for their

cooperation in preparing and writing this research.
Author contributions:

Shiva Bazargan: Conceptualization, Methodology, Formal analysis, Investigation,)
Resources, Writing - Original Draft.

[Mohammad Hossein Zarei: Conceptualization, Methodology, Validation, Data Curation,
[Writing - Review & Editing, Supervision.

Competing interests: The authors declare that they have no competing interests.

Citation:

azargan, Shiva, & Mohammad Hossein Zarei. “A critique of the Methodology of Anti-|
iscrimination Law from the Perspective of Intersectionality” Journal of Legal Research 21,
no. 51 (December 10, 2022): 225-270.

226



227

Journal of Legal Research: V 21, No. 51, Autumn 2022

Extended Abstract]

The term ‘intersectionality’ emerged nominally from the field of critical
legal studies by Kimberl¢ Williams Crenshaw in her two path-breaking
articles: ‘Demarginalizing the Intersection of Race and Sex: A Critique
of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics’
(Crenshaw, 1989) and ‘Mapping the Margins: Intersectionality, Identity
Politics, and Violence Against Women of Color’ (Crenshaw, 1991). At nearly
the same time, social theorist, Patricia Hill Collins, was preparing her landmark
work Black Feminist Thought: Knowledge, Consciousness, and the Politics of
Empowerment (Collins, 1990), which characterised intersections of race, class,
and gender as mutually reinforcing sites of power relations. Crenshaw argues
that an intersectional approach to power relations stems from power sites located
differentially in society rather than concentrated in a single locus. Collins
(1990) re-emphasised this approach to power by showing how power relations
lead to different subject positioning of black women compared to white women.
Although, years earlier, other European scholars in social sciences referred to
the importance of an intersectional approach without calling it intersectionality
(Anthias and Yuval-Davis, 1983). In Racialized Boundaries (1992), Anthias
and Yuval-Davis argued extensively how gender, class, and race are mutually
constitutive processes and in order to understand one, the other two must be
included, as essential elements within an intersectional framework.
Intersectionality, both as theory and methodology, is expanding to a point
that some have used the phrase of ‘the field of intersectionality studies’ to refer
to variety of different application in various disciplines (Cho et al., 2013).
Others call it ‘a research paradigm’ (Hancock, 2007), ‘a method’ (Mackinnon,
2013), ‘methodology’ (Lutz, 2015), or even ‘a buzzword’ (Davis, 2008).
The relationship between intersectionality and law proves rather complicated.
The concept was developed within law as a critique of antidiscrimination
doctrine, and has had a significant influence on it. MacKinnon argues that
intersectionality ‘in the legal record in the United States..., in the absence of
Supreme Court instruction, has oscillated between truly getting intersectional
discrimination and truly missing it’ (MacKinnon, 2013: 1022). Intersectional
thinking has been mainly addressed in legal scholarship of anti-discrimination
law dealing with multi-marginalised groups especially focusing on case laws
and different jurisdictions but, it is still largely invisible in conceptual and
practical ways. Atrey (2020) argues that the investigation of the judicial doctrine
from four international jurisdictions (US, UK, Canada and South Africa) show
that intersectionality may not have escaped antidiscrimination law, but it has
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not seeped into it either. After critiquing intersectionality as a concept, some
antidiscrimination scholarship has tried to transform intersectionality into the
framework of current antidiscrimination law (Kantola & Nousiainen, 2009;
Skjeie & Langvasbréten, 2009; Borchorst et al., 2012). This they argued would
guarantee the equality principle (Ravnbel, 2009). Using intersectionality in
antidiscrimination law is aimed at recognising intersectional discrimination by
legal systems as one new type of discrimination framework. This will address
the experience of disadvantaged groups and bring their experiences from the
margins to the center (Sosa, 2017).

Antidiscrimination law played a significant role in rapidly expanding
the concept of intersectionality in other disciplines, although the process of
accepting intersectionality in law has been gradual and moved at a slower pace
compared to for example sociology. Addressing this discrepancy is one of the
aims of this paper.

Furthermore, intersectionality in sociology, emanated from black feminist
thought and as a response to the problematic understanding of gender issues
from a white perspective (Bilge, 2013; Collins and Bilge, 2016; Jordan-Zachery,
2013). Understanding multiple forms of oppression and domination which work
systematically together has been the underpinning basis of intersectionality
in sociology (Collins, 2000). Most sociological writings on intersectionality
focus on the position of the marginalised subjects (Nash, 2008) due to the
aims of intersectionality in exposing the interrelated and multiple forms of
marginalisation. As such, treating intersectionality as theory has advanced
gender studies and critical race studies, but at the level of methodology, there is
much room for expansion of intersectional thinking and application.

Although discrimination and inequality are the most common terms in the
anti-discrimination law discourse, the methodology of discrimination has
been less discussed among legal scholars. The predominant method of legal
recognition of grounds of discrimination is based on criteria of immutability and
fragmentation in single-axis discrimination and the application of an additive
approach to discrimination based on more than one ground. The burden of
proof is also based on applying a comparison test regarding double or multiple
division. This article uses intersectionality as an analytical tool to highlight the
weakness of the anti-discrimination law methodology at both the normative and
procedural levels in recognizing grounds of discrimination and establishing an
intersectional claim. Essentialism in the experience of discrimination, narrow,
exclusive, single-axis and separate definition of the grounds of discrimination
and its recognition criteria, the method of proving discrimination and applying a
limited comparison test based on the discriminant / discriminated duality without

228



229

Journal of Legal Research: V 21, No. 51, Autumn 2022

considering the complexity of every case is a critique of the methodology of
discrimination. Following the critique of the dominant approach, an approach
with an emphasis on jurisprudence introduces the methodology of intersectional
discrimination based on the principles of relationality and context with flexible,
necessary, and comprehensive comparisons. The authors try to pay more
attention to the use of intersectionality as a method in law along with the level
of theory. A methodology that continues to adhere to the underlying structure
of anti-discrimination law but provides a more accurate understanding of the
reality of the phenomenon of discrimination.
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