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ABSTRACT

The International Court of Justice (ICJ), the
institution for resolving disputes between states,
issues an interim injunction in accordance with its
mandate in specific circumstances at the request
of each party. It owes its mandate, in accordance
with the Charter of the United Nations, to the
application of international law and the attainment
of the purposes of the Charter, where necessary.
The issuance of orders and the determination
of interim measures are based on the criteria of
urgency, necessity, irreparable damage and insane
competence. The main question of the present
case is how the Court of Justice issued its interim
injunction in the case of the application of the
Convention on the Prevention and Punishment of
the Crime of Genocide (Gambia v. Myanmar) on
23 January 2020 and what changes in the type of
obligations arising from the interim injunctions
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Created on human rights? By expanding its jurisdiction, the Court has paid
more attention to human rights issues and has contributed to the human-centered
development of international law. Examining the interim order of the Court in
this case, it can be seen that the approach of the Court in issuing an interim
order in the field of human rights has changed from a precautionary aspect to a
protective aspect.
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[Extended Abstract]

The International Court of Justice, the institution for resolving disputes between
states, shall, in accordance with its mandate, issue an interim injunction in
special circumstances at the request of either party in accordance with Article
41 of the Statute of the Court. The jurisdiction to decide whether to accept a
dispute under Article 41 is quite different from the general rules on jurisdiction
under Article 36 of the Statute. In all cases, the Court has placed the interim
injunction prior to all matters of jurisdiction.

In general, the Court's practice shows that it can only issue an interim
injunction when, in addition to the risk of irreparable damage and the element
of necessity, it has concise jurisdiction. This approach seems to be based on
an assumption in favor of the Court's jurisdiction, which could lead to the
extension of the Court's jurisdiction. If the court concludes that the damage will
be compensable, it will not issue an order. In the case of the Convention on the
Prohibition of the Punishment of Genocide (Gambia v. Myanmar), Myanmar,
while denying the Court's jurisdiction to hear the case, essentially denied the
existence of the case and believed that even if forced migration took place,
the Court still had no jurisdiction because This is not within the scope of the
Convention

Myanmar argues over the September 2019 Human Rights Council resolution
that it refers to "the need for urgent criminal investigations into crimes
against humanity and war crimes." Regarding the Court's general jurisdiction,
Myanmar argues that the Gambia has appeared before the Court on behalf of an
international organization (the Organization of the Islamic Conference) and that
there is no record of a government filing a lawsuit on behalf of an international
organization. This circumvention of the provisions of Article 34 of the Statute
of the Court can lead to problems and disorders in the field of international law.

In the case of the right to reservation on the 1950 Genocide Convention, the
Court explicitly stated that the principles set out in the Genocide Convention,
which are recognized by civilized nations, are binding on states even without
contractual obligations. In such a convention, states have no personal interest.
Rather, they have common interests, that is, the realization of the lofty goals
of the Convention. . The Court has recognized the "universal nature of the
condemnation of genocide and the cooperation required" for the liberation of
mankind from such a vicious plague.

In developing its jurisprudence in issuing interim injunctions, in order
to develop its case-law, it considers two prerequisites for issuing an interim
injunction, preventing the escalation of disputes and preventing human
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rights violations. In the Gambia v. Myanmar case, the Rohingya group needs
immediate protection under the UN Convention against Genocide and the
report of international organizations. In this regard, the Court notes that, as in
General Assembly Resolution 96 (I) of 11 December 1946, genocide is a denial
of the very right to exist of all humanity, murder is a denial of the right to life of
individuals, it undermines these acts of human conscience and Contrary to the
ethical principles and objectives of the United Nations, the Court points to the
danger of violating the Genocide Convention by referring to the reports of the
fact-finding mission and General Assembly Resolution 246/74 of 27 December
2019 on the Rohingya Group.

In the new initiative, the Court assumes the task of overseeing the
implementation of its interim injunction, citing Article 78 of its Rules of
Procedure, stating that it has the authority to make such a request. Therefore,
in the executive clauses, it fulfills the Gambia's request in this regard and
mentions temporary measures that are binding and have international legal
obligations. Myanmar claimed that the Genocide Convention did not provide
for a commitment to submit periodic reports to a specific regulatory authority.
Even if the matter is enshrined in the Convention, the Court will not be the
institution to which such reports are to be made. It is not for the Court to
establish human rights watchdogs through interim measures not provided for in
the Treaty.

Because the adoption of these measures has become a legal guarantee and
has become a preventive feature. The Court therefore took interim measures to
support the group. For the first time, the Court cites UN resolutions and reports
from human rights organizations and institutions to clarify the subject matter
of the complaint. It also oversees the implementation of these interim orders
by requiring them to report periodically. The Court of Justice of the Republic
of Myanmar undertakes to ensure that no action is taken in violation of this
Convention.

Of course, it seems that in order for the Court to play a more effective role
in enforcing international law and administering justice, it must guarantee
in its interim injunction more than a cessation of international conflicts and
abuses. However, the Court has sought to protect human rights through the
use of interim injunctions over time to strengthen the preventive dimension
of international law for the benefit of human beings. The nature of these
measures seems to go beyond precaution, and in addition to guaranteeing rights
at risk, they have become essentially patronizing or protective. Basically, the
prevention of threats to international human rights can be considered the most
important goal of these measures.
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47. UN Fact- Finding Mission, Report of the Detailed Findings (2018), paras. 1000-1003.

48. 1.C.J. Reports 1951, p. 21.

49. Ibid. p 23.

50. jus cogens

51. Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Serbia), Judgment,I.C.J. Reports 2007 (I), p. 111, para. 161.

52. erga omnes

53. Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
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of 5 February 1970, I.C.J. Reports 1970, p. 32, para. 33.
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para. 39.

63. Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), 2012 , pp. 443-
445, paras. 50-55.

64. doc. A/HRC/42/50, 8 August 2019, paras. 18 and 107. On 26 September 2019.
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