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ABSTRACT

The doctrine of ultra vires denotes that legal
institutions must function in the preconditioned
framework of competences which have been
envisaged for them. This doctrine has a well-
established place in the law of international
organizations. In this realm, the legal superiority
of the United Nations has been the dominant
discourse since middle of the 20th century. By
considering this legal status, fears of transgression
of authority and competence by the principal
organs of the United Nations (General Assembly,
Security Council, Economic and Social Council,
Trusteeship Council, International Court of Justice
and Secretariat) will exacerbate in a way that is
quite incomparable with any other international
organization.

The purpose of this essay is to carry out an in-depth
analysis about the application of this doctrine in
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the legal realm of the United Nations, which involves library research process
of collecting information and legal dogmatic approach in way of analyzing the
issue. The particular essence of the ultra vires doctrine has a direct nexus with
relative legal personality of international organizations, including the United
Nations with the absolute rule of international law over their acts and decisions.
Keywords: the ultra vires doctrine, international organization, the United
Nations, principal organs of an international organization, international
legal personality, competence.
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[Extended Abstract]

The doctrine of ultra vires denotes that legal institutions must function in the
preconditioned framework of competences which have been envisaged for
them. This doctrine has a well-established place in the law of international
organizations. In this realm, the legal superiority of the United Nations has been
the dominant discourse since middle of the 20th century. By considering this
legal status, fears of transgression of authority and competence by the principal
organs of the United Nations (General Assembly, Security Council, Economic
and Social Council, Trusteeship Council, International Court of Justice and
Secretariat) will exacerbate in a way that is quite incomparable with any other
international organization.

For the purpose of this article, the legal implications of the acts and decisions
adopted by these mentioned organs is taken into consideration in the first place.
For the sake of clarity, two vital questions are considered in this regard; first
and foremost, the international responsibility of the organization or in a more
precise way of the organ concerned; and secondly, the legal status of an ultra
vires act and decision. In the legal framework of the United Nations, both the
common legal framework of the organization, i.e., the United Nations Charter
and the special legal framework of each organ are regarded as the criterions for
the examination of each organ’s acts.

Setting the Trusteeship Council aside, those acts of five other principal
organs that may be regarded as the ultra vires acts will be examined herein.
Despite the fact that the principal organs are entitled to establish subsidiary
organs in accordance with the United Nations Charter, in certain circumstances,
establishing a specific type of subsidiary organs is considered to be an ultra
vires act. In this vein, establishing the United Nations Administrative Tribunal
and the ad hoc criminal tribunals, i.e., the ICTY and ICTR by the General
Assembly and the Security Council respectively can be analysed in this respect.
Notwithstanding the foregoing, it appears that the adoption of the Uniting for
Peace resolution by the General Assembly and the resolution 1373 and 1540 by
the Security Council which are known as quasi-legislative acts may be regarded
as other possible ultra vires acts of the afore-mentioned organs.

Considering the fact that the Economic and Social Council is deemed to
be the executive organ of the General Assembly in the economic, social and
cultural areas, the examination of the ultra vires doctrine in this context may be
devoid of rational persuasion. This perception is also confirmed by the provision
of the Article (60) of the Charter. In respect of the application of the ultra vires
doctrine in the framework of the Secretariat, it should be noted that this organ
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mostly functions in the executive areas rather than in the decision-making areas
of the Organization. That being said, it follows that the Secretariat functions
as the coordinating and executive organ of the United Nations. Although the
International Court of Justice, as the judicial organ of the United Nations, is
often regarded as the organ empowered to exercise its judicial review over
the acts and decisions of other United Nations Organs, the question of the
ultra vires acts of the ICJ may also be raised. The logic behind this assertion
is the legality of some judicial decisions of the Court being severely under
possible attack. The ICJ’s advisory opinion on the Legality of the Threat or Use
of Nuclear weapons together with the ICJ’s judgment in the case concerning
Negotiations relating to Cessation of the Nuclear Arms Race can be discussed
in this respect. Having refrained from exercising its judicial function in these
cases, the Court’s adherence to the competences which have been envisaged for
it has been shaken.

The purpose of this essay is to carry out an in-depth analysis about
the application of this doctrine in the legal realm of the United Nations,
which involves library research process of collecting information and legal
dogmatic approach in way of analyzing the issue. The particular essence of
the ultra vires doctrine has a direct nexus with relative legal personality of
international organizations, including the United Nations with the absolute rule
of international law over their acts and decisions.
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