Journal of Legal Research: V 20, Issue 48, Winter 2021

The Effect of the Principle of Precedence of the Jurisdiction
of the Administrative Courts in the Realization of Justice
in France; A Look at its Implementation in the Iranian
Administrative Law System

Mohammad Naderifard', Mohammadreza Mojtehedi** Abolfazl
Ranjbari’

1. Ph.D. Student in Public Law, Faculty of Law, Tabriz Branch, Islamic Azad University, Tabriz, Iran.
Email: naderifard393@gmail.com

2. Professor, Department of Law, Faculty of Law and Social Sciences, University of Tabriz, Tabriz, Iran.
*. Corresponding Author: Email: mojtehedi@tabrizu.ac.ir

3. Assistant Professor, Department of Law, Faculty of Law, Tabriz Branch, Islamic Azad University,
Tabriz, Iran.

Email: a.ranjbari@tabrizau.ac.ir

185

ABSTRACT

Sorr Existence of judicial supervision,trial and

T e ™ control of administrative and decision-making
actions and decisions, both governmental and

non-governmental,is one of the important
and vital pillars in a healthy and efficient
management.The duties of public officials and
institutions should be clarified and social justice

Sh;:f:sg:;;sh should be established.In the legal system of
Research And Study most countries,the view is accepted that this
Institute of Law supervision should be done by a non-executive
Article Type: body,which in France is controlled by the
Original Research State Council and in the Iranian legal system

by the Court of Administrative Justice.
Administrative law as a social science must

eceed: move with historical and social developments
T and based on theories such as public services
and having an independent judge and
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need for the court to define the jurisdiction of the court and it is up to the
judge to determine whether an action is a public service or not;Be open.
The transfer of jurisdiction over government and municipal regulations in
the Administrative Court of Justice seems to have no solid basis because
of adverse consequences such as the impossibility of decompression
from the Court of Administrative Justice,the impossibility of appealing
the decisions of the General Assembly, the impossibility of categorizing
national and local lawsuits. Approvals have a position in terms of
the position of the legislator.However,a look at Iran's comparative
administrative law with France shows that approvals in France,contrary
to the Iranian legal system,are usually divided into national and local,and
the assignment of local approvals is left to local authorities,Also,the
consideration of important approvals has been distinguished from other
cases.It is sometimes implemented in the Iranian legal system.
Keywords: Court of Administrative Justice, Government Council,
Government and  Non-Governmental  Institutions,Comparative
Administrative Law, Public Services.
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Extended Abstract]

Judicial control of the government and its application in the Iranian legal system,
especially in the field of administrative proceedings, have been affected by French
legal developments, and the French Court of Administrative Justice and the Council
of State have played an important role in controlling the administrative performance
ofthe government« On the other hand, the Iranian legal system, inspired by the French
model, has accepted the separation of dual proceedings, namely administrative
proceedings and judicial proceedings. Judicial oversight, adjudication and control
of administrative decisions, both governmental and non-governmental, is one of the
important pillars in a sound management, according to which government officials
should be exercised to prevent government officials from encroaching on their
powers. Find. In the legal system of most countries, this supervision should be done
by a non-executive authority, which in France is controlled by the State Council
and in the Iranian legal system by the Court of Administrative Justice. Such as
public services and having an independent judge with knowledge of administrative
law; There is no need to define the jurisdiction of the Court by law And the judge's
hand in determining whether an act is in the public service or not; Open. Design
assignment of authority to handle governmental and non-governmental regulations,
including municipalities; Social security, etc. in the Court of Administrative Justice
seems to lack a solid foundation Because it has adverse consequences such as
the impossibility of decongestion of the Court, the impossibility of appealing the
decisions of the General Assembly of the Court, the impossibility of classifying
national and local lawsuits and the impossibility of classifying approvals from
the point of view of the legislature. Resolutions in France, contrary to the Iranian
legal system, are usually divided into national and local, and the approval of local
approvals is left to local authorities. Also, handling important approvals is different
from other cases. Today, the functioning of administrative courts is more and
more important, and the best and fairest solution in an administrative dispute is
achieved by employing an appropriate trial in terms of the necessary guarantees
to protect the rights of the parties, in an independent and impartial court. Narrow
interpretations of the jurisdiction of the Court of Administrative Justice of Iran have
limited the functioning of this progressive body compared to the French Council of
State. These comparative studies show that, despite significant strengths, there is
no precise criteria for recognition. The nature of the issues that can be raised in the
Court, the function, the powers of the Court and the judicial oversight have faced
many challenges and many administrative actions are outside the judicial oversight.
However, the valuable experiences of the State Council can be useful in solving
many problems of the Court of Administrative Justice. In this article, the functions
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and powers of the Court of Administrative Justice of Iran in various dimensions and
areas are compared with the French Council of State. At present, the administrative
court is one of the most important issues of administrative law, especially judicial
oversight of government actions. Government officials must exercise control over
their legal authority through a special body. Judicial control over the government
In the French legal system, complaints arising from administrative matters are
heard in special courts; According to this method, people's lawsuits against the
government are heard in administrative courts, which are the same as the Council
of State and the French administrative courts, and are completely independent of
judicial courts, but administrative proceedings in Iran are mixed or intermediate. It
is from the French model and the Anglo-Cassone model. In France, there are various
administrative courts that exercise judicial oversight over the administration, which
are separate from the courts and are independent of them. They have a three-tier
hierarchy headed by the French administrative council, the Council of State, which
unifies the judiciary. In the second instance, there are administrative courts of
appeal, and in the next stage, there is the administrative court of the city, which is
responsible for all administrative cases in the local and city areas. It is competent
to handle citizens' complaints against actions, decisions and approvals against the
law and the sharia of government units and officials, and in both of the mentioned
institutions, different dispute resolution authorities have been provided. In Iran,
the dispute resolution authority is between the Administrative Court of Justice and
the courts, or in a way, the dispute resolution authority between the administrative
courts and the judiciary with the Supreme Court, but in France, whenever there
is a dispute between the courts, it is the responsibility of a special body such as
the court. The organization of the Court of Administrative Justice is concentrated
in the capital and is not enough to provide the same limited judicial oversight,
while the Council of State has shared the function of judicial oversight with other
French administrative courts. The State Council and the Court of Administrative
Justice are the most important administrative proceedings in their countries and are
headed by special administrative authorities and supervise its activities, with the
difference that the Court of Administrative Justice in Iran is a public administrative
body and has general jurisdiction in primary proceedings. There is no end to
administrative disputes, while in France the city administrative courts and the
appellate administrative courts hear administrative cases, and the State Council has
limited jurisdiction over final appeals and final jurisdiction over the decisions of
these administrative courts.
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