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The principle of the equality of sovereignty of
states is one of the important internationally
accepted rules that has a customary origin and the
judicial immunity of states and their property is
one of the consequences of accepting this principle
both in international treaties such as the 2004
United Nation convention and in international
jurisprudence, including in the 2012 ruling of the
international Court of Justice. Some governments
such as Japan, have enacted domestic law on the
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immunity of governments and their property due
to the need to follow international rules and have
committed themselves to complying with these
rules and some, such as Italy, have waived or
reduced their immunity and, while deviating from
international custom and practice and violating
some of the former domestic laws, have sought
to create new custom and subsequently new
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exceptions to customary international law. The Italian Constitutional Court,
relying on the right of access to justice, has rejected international jurisprudence
in the filed on immunity and violated the law based on the said ruling but Japan,
while paying attention to the provisions of the Convention, has adapted its
domestic law to the provisions of the Convention and is implementing it, and
has not accepted any new exception.
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[Extended Abstract]

State immunity is a customary doctrine recognized historically by the
international community. The doctrine is rooted in the Sovereign Equality of
States and is regarded as a convention. According to this doctrine, states as the
primary subjects of international laws and entities have equal rights. Neither
of them has priority over the other, and principally they are not entitled to jure
imperii over each other. Absolute sovereignty had been recognized for long
in most of the countries, as a result of which the absolute immunity doctrine
was the dominant doctrine in the field of immunity law, and all acts of the
states, including jure imperii and jure gestionis, were immune to jurisdictional
judgment of the other states. However, in the early 20th century, the immunity
law was modified due to the states’ increasing involvement in trade activities.
Accordingly, a new doctrine, known as Limited Immunity, was presented
and eventually recognized by the international community. According to this
doctrine, the states’ trade activities are not immune, and the state immunity
is limited to the sovereign acts. From the early 1990s, new concerns such as
violation of human rights and peremptory norm of public international law
were voiced internationally, which made some states to approach the concept
of immunity from a different perspective. State immunity, being a customary
concept, is recognized by a number of international documents, including
the United Nations Convention on Juridical Immunity of States (2004), and
the international juridical precedents such as the Judgment of Jurisdictional
Immunities of States (2012) made by the International Court of Justice. After
recognition of this doctrine in the international community, some countries
enacted local laws regarding immunity of states and their properties, and obliged
themselves to follow the said principles. However, different countries follow
different precedents in this regard. In spite of the fact that the international
community has shifted from the absolute immunity doctrine to the limited
immunity theory, there disputes over the exceptions that limit the extent of
immunity. The US, Canada, Islamic Republic of Iran, the UK, Pakistan,
Singapore, Australia, Japan, South Africa, and Israel are the countries who
recognize the state immunity and meanwhile follow different precedents and
draw up local rules concerning juridical immunity of states and their properties.
Accordingly, some countries recognize the state immunity and are committed
by virtue of their local laws to the principles of this doctrine, whereas some
others cancel or limit the immunity and attempt to establish a new convention
and bring new exceptions into the international law by diverging from the
Customary International Law and violating their earlier internal laws. Italy
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and Japan, who have remarkable similarities (Roman-German juridical system,
involvement and failure in the World War 11, recognition of State Immunity),
have taken relatively different positions regarding juridical immunity of states
and their properties. Japan diverged from Absolute Immunity and recognized
Limited Immunity as reflected by judgments made by the Japanese courts and
bilateral treaties between Japan and the other countries. Later, in the early
21st Century, Japan enacted a specific law concerning immunity of states and
their properties, signed the United Nations Convention on Immunity of States
(2004), and reflected its commitment to the contents of this convention in the
local laws. In accordance with contents of the UN convention, Japan adhered
to the exceptions indicated in the convention and did not extend them. The
country has been so far committed to execution of the local laws with the same
exceptions indicated in the convention, which are extracted from the Customary
International Law. Indeed, the State Immunity Law of Japan complies with
terms and conditions of the United Nations Convention on Immunity of States
(2004). Considering enforcement of this law and clear precedents of the
Japanese courts, individuals and states can foresee where they are subject to
judgments of the Japanese courts and where they can claim the state immunity.
On the other hand, Italy, who has recognized the limited immunity theory - like
Japan and many other countries — has been attempting to extend exceptions to
the immunity of states since the early 21st Century, following the claims made
by individuals regarding violation of international human rights referring to
the public right to access justice and necessity of adhering to the Peremptory
Norm of Public International Law. This task is undertaken by the Italian Court
of Cassation in opposition to the Judgment of the International Court of Justice
in 2012. Thus, Italy seems to be establishing a new customary law. Italy
approved the UN’s 2004 convention in 2013 after the International Court of
Justice’s judgment on Italy-Germany dispute; but the Italian Court of Cassation
announced, in Decision 238/2014, that contents of this convention incapacitate
the local courts, which is against the constitution, and are therefore deemed
invalid. The Italian Court of Cassation aims to prepare the ground for the
local courts to play a decisive role and change the existing customary law.
Generally, the history of state immunity law in Italy and approval of the UN’s
2004 Convention and International Juridical Precedent suggest that the Italian
Court of Cassation has accepted the judgment made of the International Court
of Justice in 2012, but deem it against the Italian Constitution, and believes that
the local courts can have a new performance regarding the new circumstances
and establish a new customary law. Given that the countries cannot refrain from
their international obligations due to incompliance of such obligations with
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the local laws, Italy’s international obligations remain effective regardless of
the Italian Court of Cassation’s decision. In spite of the measures taken by
the Italian Court of Cassation and enactment/modification of laws in other
countries to reduce or add new exceptions to the immunity of states, no new
customary law has been established to include Italy’s intended exceptions to the
state immunity law.
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Foreign States (International Law Office 2009), 1
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21)
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