Journal of Legal Research: V 22, No. 54, Summer 2023

Investigating The Ability to Compensate for Non-Profit
Registration of National Monuments With Emphasis on
Immovable Monuments in The Iranian Legal System

Soroush Oryan’, Hedieh Sadat Mirtorabi*’

1. M.A. in Public and International Law, Faculty of Humanities, Central Tehran Branch, Islamic Azad University, Tehran,

Iran.

Email: oryan_soroush@hotmail.com

2. Assistant Professor, Department of Law, Tehran East Branch, Islamic Azad University, Tehran, Iran.

*. Corresponding Author: Email: mirtorabi52@ut.ac.ir

401

S.D.LL.
The SD Institute of Law
Research & Study

Publisher:
Shahr-e- Danesh
Research And Study
Institute of Law

Article Type:
Original Research

DOI:

10.48300/JLR.2022.326242.1935

Received:
13 February 2022

Accepted:
18 April 2022

Published:
6 September 2023

4

ABSTRACT

The protection of cultural heritage is a common
mission between governments and nations, so
governments, on behalf of the people, try to
protect the rights of the public by enacting laws
and regulations, and the people must comply
with the relevant laws and regulations, While
guarding their rights, will help the government
and relevant organizations to protect the rights
of other citizens. Undoubtedly, the preservation
of the cultural-historical heritage of the country,
whether movable or immovable, as a crucial part
of the historical identity of nations, regardless
of whether they are privately or publicly owned,
is one of the aspects of public law, the Benefit
of which is an undeniable right of individuals in
the society. Therefore, the unilateral action of the
government to register valuable historical-cultural
monuments in the list of national monuments
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can cause damage due to the non-profit of the owners of these monuments.
Therefore, in this article, we try to examine the laws related to the protection
of cultural-historical heritage on the one hand and the laws relevant to private
property of valuable historical buildings on the other hand, and jurisprudential
rules, especially the harmless rule and the principle of dominance in Shiite
jurisprudence, and the opinion of the jurists regarding the right of ownership
of individuals over their property, exploring the importance of preserving
immovable national monuments to protect the public interest and examining
the consequences of non-compensation for damages resulting from the non-
benefit of private owners of the country's historic and cultural buildings by
the government and examining the ability to compensate for damages caused
by the non-benefit of private beneficiaries of monuments registered in the list
of national monuments of the country,and finally, to provide an appropriate
legal solution and mechanism to increase the participation of private owners of
valuable historic buildings and beneficiaries with the government to maintain
the national monuments of the country.

Keywords: Cultural Heritage, Preservation of Immovable National
Monuments, Non-Profit, Compensation for Non-Profit, Public Interest, No
Harm Rule, Principle of Dominance.
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[Extended Abstract]

Cultural and historical heritage, including movable and immovable monuments and
spiritual monuments, is one of the fundamental characteristics of human historical
identity. Countries that benefit from having such a heritage in their political and
social geography in the modern sense have a greater responsibility to protect and
preserve them than other communities. Therefore, the international community is
trying to recognize and increase the importance of preserving and reviving cultural
and historical heritage through various means, such as education and information,
enacting laws and regulations and charters and bylaws, and providing various
solutions and methods to be an irreplaceable and left legacy of the previous
generations, for the present generation and its transmission to the next generations
of humanity.

Iran is one of the rich countries in the field of cultural heritage due to its location,
geographical extent, and having its ancient civilization and culture, and of course,
cultural diversity due to the existence of various biological geographies. Therefore,
recognizing and protecting this valuable heritage left by ancestors and past
generations will undoubtedly be a valuable testimony to preserving the cultural and
national identity of Iranian society. Therefore, simultaneously with the political and
social developments in the world, especially after the fire of World War II subsided,
which resulted in extensive damage to the buildings and immovable historical and
cultural monuments of the war-torn countries, and the formation of the United
Nations, the international community emphasizes the importance of preserving and
reviving the cultural and historical values of humanity, especially monuments as
cultural and historical heritage of human societies and Emphasize that this heritage
does not belong to any particular individual or group and that all of humanity should
benefit from its existence. Therefore, since then, governments, on behalf of their
nations in the international arena, have drafted and adopted international charters,
treaties and regulations to preserve and preserve this heritage of civilization and
culture of humanity.

The protection of cultural heritage is a common mission between governments
and nations, so governments, on behalf of the people, try to protect the rights of
the public by enacting laws and regulations, and the people must comply with the
relevant laws and regulations, While guarding their rights, will help the government
and relevant organizations to protect the rights of other citizens. Undoubtedly, the
preservation of the cultural-historical heritage of the country, whether movable
or immovable, as a crucial part of the historical identity of nations, regardless
of whether they are privately or publicly owned, is one of the aspects of public
law, the Benefit of which is an undeniable right of individuals in the society.
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Therefore, the unilateral action of the government to register valuable historical-
cultural monuments in the list of national monuments can cause damage due to the
non-profit of the owners of these monuments. Therefore, in this article, we try to
examine the laws related to the protection of cultural-historical heritage on the one
hand and the laws relevant to private property of valuable historical buildings on the
other hand, and jurisprudential rules, especially the harmless rule and the principle
of dominance in Shiite jurisprudence, and the opinion of the jurists regarding the
right of ownership of individuals over their property, exploring the importance
of preserving immovable national monuments to protect the public interest and
examining the consequences of non-compensation for damages resulting from
the non-benefit of private owners of the country's historic and cultural buildings
by the government and examining the ability to compensate for damages caused
by the non-benefit of private beneficiaries of monuments registered in the list of
national monuments of the country ,and finally, to provide an appropriate legal
solution and mechanism to increase the participation of private owners of valuable
historic buildings and beneficiaries with the government to maintain the national
monuments of the country.
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