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ABSTRACT

From the dawn of agriculture, small-scale
farmers have been selecting, storing, using, and
exchanging common seeds as a result of their
successive harvests, and at the same time adopting
new methods using the knowledge gained along
the way to produce better quality crops. Since
Seeds are a staple of food systems around the
world, today the vast majority of people, especially
those living in developing countries, continue
to rely on the same food system and seeds from
farmers to ensure food security and biodiversity.
From this point of view, recognition of the right
to seed is essential for small-scale farmers; This is
included in some international documents. On the
other hand, after the Industrial Revolution and the
establishment of the World Trade Organization,
attention to the global seed market, a growing
trend towards breeding and new technologies in
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this field was created and business models of improving the conditions related
to intellectual property rights seem to be an incentive to grow. Since the seed
is a common point for the basic needs of farmers and breeders on the one hand
and a very important case for biodiversity and food security, on the other hand,
This article addresses the fundamental question of how intellectual property
right on seeds affects the rights of small-scale farmers.
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[Extended Abstract]

From the dawn of agriculture, small-scale farmers have been selecting, storing,
using, and exchanging common seeds because of their successive harvests, and at
the same time adopting new methods using the knowledge gained along the way to
produce better quality crops. Since Seeds are a staple of food systems around the
world, today most people, especially those living in developing countries, continue
to rely on the same food system and seeds from farmers to ensure food security and
biodiversity. For thousands of years, small-scale farmers have been free to select,
store, and exchange their seeds, and reuse them in cultivation. It has been shown
that this customary use of seeds is essential for the rights of farmers, as well as for
food security and the preservation and enhancement of biodiversity. From this point
of view, recognition of the right to seed is essential for small-scale farmers; This is
included in some international documents. On the other hand, after the Industrial
Revolution and the establishment of the World Trade Organization, attention to
the global seed market, a growing trend towards breeding and new technologies in
this field was created and business models of improving the conditions related to
intellectual property rights seem to be an incentive to grow. The historical practice,
therefor, has been seriously challenged by the protection of intellectual property
rights in seeds in the World Trade Organization, the International Union for the
Protection of New Plant Cultures (UPVO), and the promotion of seed trading
systems.

The most important reason for the intellectual property support of breeders
is to motivate innovative actions of scientific and technological approaches.
However, this overlooks two issues. First, innovative practices are not unique
to breeders, and farmers may have undertaken many innovative operations over
thousands of years of traditional plant knowledge, and second, focus on unilaterally
motivating scientific and technological approaches and not creating, modifying,
and strengthening Regulations that strengthen farmers' rights have discouraged
them, and this poses a serious threat to these two areas, given their important role
in protecting biodiversity and ensuring food security.

In this regard, this article examines how the system of intellectual property
rights or its alternative, the sui generis, can jeopardize the customary rights of
small-scale farmers, especially seed, as the world's largest food producer. This
threat is addressed to small-scale farmers by restricting farmers from selling seeds
and increasing seed costs, eroding plant genetic diversity and related knowledge,
and preventing seed exchange through the informal seed system. Plant genetic
material flows through the informal and formal seed system and may be considered
a private commodity or may be made available to the general public or as a public
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source in general. For centuries, world food security has depended on shared plant
resources that are constantly evolving. Governments rely on foreign crop genetic
resources to improve cultivars, meet food needs, and respond to new diseases or
pests. In fact, the average level and genetic interdependence between governments
is estimated at about 70%, and no region in the world can be found that relies solely
on its own crop to ensure its national food security. The extent of interdependent
genetic dependence on crops and the importance of improving cultivars highlight
the need to facilitate access to plant genetic resources in other parts of the world.
Although a proper intellectual property system can protect the rights of small-
scale farmers, it alone is not enough to do so and requires correction after trial and
error. Since the seed is a common point for the basic needs of farmers and breeders
on the one hand and a very important case for biodiversity and food security, on
the other hand, this article addresses the fundamental question of how intellectual
property right on seeds affects the rights of small-scale farmers.
The first part of this article examines the rights of small-scale farmers to seeds
through an analytical study of existing legal documents. The second part deals with
the position of seed rights in domestic systems, and finally in the third part, legal
systems for the protection of intellectual property of seeds are examined in terms of
the realization of the rights of farmers, especially small-scale farmers.
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29. See: Devra 1. Jarvis, Ricardo Sevilla-Panizo, José Luis Chavez-Servia, and Toby Hodgkin,” Seed
Systems and Crop Genetic Diversity On-Farm”, IPGRI (2003), 20, https://www.researchgate.net/
publication/228378023_On-farm_seed_systems_and_crop_genetic_diversity
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Agron. Sustainable Development 33 (2013), 151-175.
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33. Niels P. Luuwaars, Walter S. de Boef & Janet Edeme, “Integrated Seed Sector Development in Africa:
A Basis for Seed Policy and Law”, Journal of Crop Improvement. 27(2013), 186-214.

34. See: Buttel Frederick H. & Jill Belsky, “Biotechnology, Plant Breeding, and Intellectual Property:
Social and Ethical Dimensions”, Science, Technology, & Human Values 12, 1 (1987), 37.

35. Brian D. Wright, “Plant Genetic Engineering and Intellectual Property Protection, UC Agriculture
& Natural Resources Agricultural Biotechnology”, University of California (2006), 4, https://
escholarship.org/uc/item/Ond4g77h.
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36. Giovanni Dosi & Joseph Stiglitz, “The Role of Intellectual Property Rights in the Development
Process, With Some Lessons From Developed Countries”, An Introduction, LEM Working Paper
Series 23 (2013), 2-3,

37. Carlos M. Correa, Juan I. Correa & Bram De Jonge, “The status of patenting plants in the Global
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40. Miranda Forsyth & Sue Farran, “Intellectual Property and Food Security in Least Developed

Countries”, Third World Quarterly 34,3 (2013), 517-518.

Aoes ct dollip Clanles 13 (6)5ld Cunsy gb (658 CaSlo Bai> cwyp) (Shon] 1oyo g LigS byl FY
AVE((VTR4) OF ¢ b Bgis (oS
42. The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), (1994).

Moghani, Hanieh & Alireza Zaheri “The Effectiveness of Seed Intellectual Property ...” Jour. of Legal Res. 22, no. 54
(September 6, 2023): 435-460.



o Byl Geire CuSle sy

Size CaSllo (4518 o' gy s Cona o AliSeogs Cowl yidop S SIS (coms) od
0158 9 205 poencl (0353 Wlgi oo g3 0 aiys (s el ppdyeillanil (gl pog ASlgS oo
ibgel) gD g 5 2l B3l l39LsS” B | 45 A8 wiog (S1esS s ]y (ggine oSl
el oS 35 oo syl YV 03le 1S o el Nguanme S5 aslio (Spine Sl Colas &

b ety ]y ol S5 dlge sy ogls] Lo Y+ ot dy oS nsd -

A g 43S @y (LS (S5 dlge sl Sine Sl 5l Colos 51 (6,500 S -

oo b e (e (ols plls e Ml 3 Coles 51 505 55 ool &) w2l L8

lﬁﬁf(w\’a;@

5,5 4 el |y ggine CaSlo ) Cles JISaT Koo g iy -

P2 (oo g Mt Sty D)) & pilo cguae (glaclyd i dlo (olul 2 b
=y Ngase (S5 o sl sgine oo (3Rl oS S a6 3L )50 sl om0 3
)13 Cuonl jlws oles lapllss Koo b sy Oleo led dag T3) 5 3939 i o Ciguino
oS ol 3,:Ks 036y (5 pgLsS g S gyglody cibly oA g0 slsns Sl o ity ST
i Cisy sl 0 (Sine CuSlle Gol> 5l Colo ly (03l dr WS (o0 aSelien
5)S0y b 45 A4S sl (eS| 395 (gginn CuSllo 3o (clapllss Ay o Line)
B> (389 (sbisly )3 (son) o8 ydo ol 4y Blg5 oo (ollai (yi Mol B3l OljpolaS B>
Jle Olyie 4 9 Cguona 3 oo (B e (Sl oed oS b 45 S8 (gl
1) S 2 Olgien & Sgine Calllo o> Gloje g £ Slgi oo (JB15 (Sgine CuSle (4l
lacdgs ™ 3 Cillas s (cliylas b Slizcan 45 Jlo 3 oS dgdma |y 3,8 Jlos] tots
385 Sl )3 o' 2L S5 oo Sgine Sl plliss >l gl chlanio 3 3] 3 Vgans
b > slaygisS )l 3929 (GHlla Cdylo oS Jal s )3 955 o3 0300 sl OljpolaS G

Bei Cadlas asbliad ( 2lS Lus syl 5l Colos 10 (6,58 CuSle (B> dioldn (5yhu> 4nsly 5 L Az FY

AOY (WYAY)Y  ogas
44. TRIPS art 27(3)(b).
45. TRIPS Article 27(1) (1). Article 27(2). Article 27(3)(b).
46. TRIPS Article 27(3)(b)
47. Philippe Cullet, “Intellectual Property Rights and Food Security in the South”, Journal of World
Intellectual Property 7/3 (2004), 261, 269.
48. Ibid, 275.

Moghani, Hanieh & Alireza Zaheri “The Effectiveness of Seed Intellectual Property ...” Jour. of Legal Res. 22, no. 54
(September 6, 2023): 435-460.

g0y



Loy

VEY (Jlianls (0F olos (Y 0)90 ¢ Fgin (clobgy alo

d9d e 3y (AygiS a4l 5l 5Lad el il jli8 Ciy 08 ol B3I Jlid ot o lgan dawg
soliy ™ ot Y o) 155 o Jlos] ol s (S5 i o it plss a5
13.45) 3358 e sallas syl oS S Canglito ity Jlosl lie )3 dnwg Jb 3 (slaygicS
Poanles Jlosl (sgime CaSlle G | Cylon (sl ]y il LS (3900 4l Ol 4l
asgi b 53 (s dS gy diysS lgi o8 Canl ol 35 3935 )L g5 oyl b & (Slalline
) 3gdmme il Lot Slegige Sy b aunlio &5 Ggine CuSIlo Colon prhans oy Sl
JU3 & Gl (K0 > (o b (cogr GlgliaS 3 ok Cumerr oS (olygiS (Jlo Dlgie &
6, dabicilye 514 Canl Jlo 4 oyl kil o _Byme ()5 ol 51 ko] o0litl o3l
Wil sod g Caidld Lidlgs (6 yiiins (SCudg05t0 ¢ s 5w plaS g5 (6l AiiS Uil 1) (sladlnio
S5 ladolbiciddlye «pus] (ladnd ;3 .051.S puouas plla -yl pulal sl oguas ) ol
Olgis 4y 514l dawgs WS o Luosd aigd 4y a5 Sligsd 655 5 lime plate 5l e sleilae
Pl el g dsuse )> Cageas 4y 3l 295 (gliael ™ T ogildl s S)lito aclicdblse  JUie
) Ui U GgadlsiS (ol giae WYl i Cdn ™S oo (2l gz (S i il iy
)8 o5 Jlosl |y byl (sl iy s b 5 5395 Sy QS Lol 00 53 Cpgias
a8 a3 o 03] gas (lacded 4y g i bawgi o L)) Sla g piucillasi] caoMS jsboa
Jlesl 395 el ENpazo (Siij lio 2 «OlipglisS Boi> (3855 L biwlypn |) (gt Sl
245 635 e Mz (L) 390 Sy Ul ]y Sy < el pogdle S

49. Susan K Sell, “Private Power, Public Law: The Globalization of Intellectual Property Rights”,
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50. Olivier De Schutter, “The Right of Everyone to Enjoy the Benefits of Scientific Progress and the Right
to Food: From Conflict to Complementarity” Human Rights Quarterly 33,2 (2011), 304, 319.

51. The Trans-Pacific Partnership Agreement (TPP).

52. See, WikiLeaks Release of Secret Trans-Pacific Partnership Agreement (TPP), “Advanced Intellectual
Property Chapter for All 12 Nations with Negotiating Positions”, Consolidated Bracketed Negotiating
Text, (August 30 2013) available at: https://wikileaks.org/tpp/index.html#start
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55. The International Union for the Protection of New Varieties of Plants or UPOV, The Convention was
adopted in 1961 and it was revised in 1972, 1978 and 1991.
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Union for the Protection of New Varieties of Plants (UPOV)” Paper Number 9, Quaker United Nations
Office, Federal Ministry for Economic Cooperation and Development, 17, (February 2011), http://
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58. UPOV Convention, art 14.

59. Ibid arts 2, 5(1).

60. See: Dwijen Rangnekar, “Access to Genetic Resources, Gene-Based Inventions and Agriculture”,

Background Paper 3a, Commission on Intellectual Property Rights, 2002, http://www.iprcommission.
org/papers/pdfs/study papers/sp3a_rangnekar study.pdf.
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