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ABSTRACT

With the creation of new coastal States in
the Caspian shore, there was no territorial
replacement that would affect Iran’s coastal
access to the Caspian Sea. The new coastal
States all succeeded to the former Soviet
Union in the latter’s territory. The concept
of being a Soviet successor means that a
“replacement of one State by another in the
sovereignty over the territory” of the Soviet
Union has occurred. The international legal
principle of “land dominates the sea” is the
point of departure for determining the coastal
State’s maritime rights. The existence of equal
shipping rights in the Caspian, envisioned in
the Treaties of 1921 and 1940, does not equate
with the existence of a comprehensive legal
regime for this Sea. The determination of a
ten-mile fishing area along the coast of each
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State under the 1940 Treaty, was itself based on the principle of “the land
dominates the sea”. It shows that the allocation of this area during the
time of the Soviet Union was also based on the length of the coast of the
littoral States. Signature of the Aktau Convention by the Government of
Iran implies the lack of persuasive strength of the position of equal and
common sovereignty as advanced by the maximalist view of some Iranian
writers, but the participation itself is a realistic measure corresponding
to international law and international relations.
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Extended Abstract]

The Caspian Sea is the largest natural lake in the world and due to its huge size
it has always been described as a “sea”. The Caspian Sea has an undeniable
importance in a variety of ways and for various economic activities, including
shipping, commercial, energy, as well as environment and security, which
makes it equally important for the respective coastal States. Especially, after the
collapse of the Soviet Union and the emergence of the three newly established
republics of Azerbaijan, Turkmenistan and Kazakhstan along with Iran and
Russia in the vicinity of the sea, the issue of the legal status of the Caspian Sea
acquired new dimensions. Eventually, the Convention on the Legal Status of
the Caspian Sea was signed on 12 August 2018 in Aktau, Kazakhstan, with
participation of all the coastal States.

The “legal regime of the Caspian Sea” means a set of rules governing all actions
performed in the region. Regulations relating to shipping, fishing, exploitation
of living and non-living resources, environment, delimitation of maritime
boundaries, flights over the sea, and so on are the main elements of this legal
regime. The Aktau Convention has attempted to regulate the main elements of
the legal regime of the Caspian Sea and allocation of the areas subject to national
jurisdiction, such as territorial waters, fishing zone, division of the seabed and
subsoil thereof, as well as the areas for common use. However, in a number
of cases the exact details of the obligations have been made subject to further
agreements, which will eventually become annexes to the 2018 Convention.
This article seeks to discuss the legal status of the Caspian Sea during the Tsarist
Russia and the Soviet Union. It will also examine the most important issues and
positions of the Iranian writers and Iranian authorities after the collapse of the
Soviet Union, as a subject worthy of historical review and also as a prelude
to the 2018 Aktau Convention, so that the strength of those positions and the
need for the conclusion of the Aktau Convention can be better understood. The
focus of this article is to evaluate the position of the Iranian authors and Iranian
authorities on the effects of State succession to the 1921 and 1940 treaties
between Iran and the Soviet Union, in order to inquire whether these treaties
established a comprehensive and sustainable legal regime in the Caspian Sea;
even though that position has now lost its significance due to the signature
of the Aktau Convention by the Iranian government. In one sense, it can be
said that participation in the drafting and signing of the Aktau Convention
by the Iranian government constitutes an acknowledgment of inadequacy of
persuasive power and lack of progress of the position of common sovereignty
based on succession of States to the treaties of 1921 and 1940.
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With the creation of new coastal States in the Caspian shore, there was no
territorial replacement that would affect Iran’s coastal access to the Caspian Sea.
The new coastal States all succeeded to the former Soviet Union in the latter’s
territory. The concept of being a Soviet successor means that a “replacement of
one State by another in the sovereignty over the territory” of the Soviet Union
has occurred. The international legal principle of “land dominates the sea” is
the point of departure for determining the coastal State’s maritime rights. The
existence of equal shipping rights in the Caspian, envisioned in the Treaties of
1921 and 1940, does not equate with the existence of a comprehensive legal
regime for this Sea. The determination of a ten-mile fishing area along the
coast of each State under the 1940 Treaty, was itself based on the principle of
“the land dominates the sea”. It shows that the allocation of this area during
the time of the Soviet Union was also based on the length of the coast of the
littoral States. Accordingly, the legal position premised on equal and common
sovereignty over all maritime areas, based on the argument of State succession
to the 1921 and 1940 Treaties with the Soviet Union, was imbued with serious
flaws both from the point of view of the law of State succession and of the legal
principles pertaining to the rights and duties of coastal States, and as such, it
was unlikely to succeed.

Signature of the Aktau Convention by the Government of Iran implies the
lack of persuasive strength of the so-called “position of equal and common
sovereignty” as advanced by the maximalist view of some Iranian writers, but
the participation itself is a realistic measure corresponding to international law
and international relations.
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