Journal of Legal Research: V 21, No. 51, Autumn 2022

Challenges and Flaws of the 2006 Guidelines on Unilateral Acts
of States in International Law

Mehdi Salimi Moghaddam', Mohsen Mohebi*?, Reza Mousazadeh’,
Davoud Hermidas-Bavand*

1. Ph.D. Student in Public International Law, Faculty of Law and Political Sciences, South Tehran Branch, Islamic Azad
University, Tehran, Iran.

Email: vekalat8000@gmail.com

2. Associate Professor, Faculty Member, Department of International Law, Science and Research Branch, Islamic Azad
University, Tehran, Iran.

*. Corresponding Author: sd.mohebi@gmail.com

3. Professor, Faculty Member, Department of International Law, Faculty of International Relations, Ministry of Foreign
Affairs, Tehran, Iran.

Email: rmousazadeh8@gmail.com

4. Assistant Professor, Department of International Law, South Tehran Branch, Islamic Azad University, Tehran, Iran.

295

ABSTRACT

I
d

i
_—
==

S.D.LL.
The SD Institute of Law
Research & Study

One of the issues incorporated in the International
Law Commission agenda is “Unilateral Acts
of States”. In recent decades, states have had
many unilateral acts in the international level.
Absence of rules for identification of unilateral
acts of states and their components according to
international law, on the one hand, and importance
of codification for such acts, on the other hand,
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have led to a prolonged analysis of them in the
International Law Commission for one decade.

Questions such as whether unilateral acts of
states only have legal aspects or also incorporate
political acts; or what the elements of independent
unilateral act in international law are; or what is
the relationship between unilateral acts and other
rules of international law such as the Law of
Treaties; were discussed in the Commission; and
eventually, after ten years of study and analysis,
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the Commission succeeded in codification of guidelines for this issue, which
includes some challenging points.
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Extended Abstract]

One of the issues incorporated in the International Law Commission agenda is
“Unilateral Acts of States”. In recent decades, states have had many unilateral acts in
the international level. Absence of rules for identification of unilateral acts of states and
their components according to international law, on the one hand, and importance of
codification for such acts, on the other hand, have led to a prolonged analysis of them
in the International Law Commission for one decade.

Questions such as whether unilateral acts of states only have legal aspects or
also incorporate political acts; or what the elements of independent unilateral act in
international law are; or what is the relationship between unilateral acts and other rules
of international law such as the Law of Treaties; were discussed in the Commission;
and eventually, after ten years of study and analysis, the Commission succeeded in
codification of guidelines for this issue, which includes some challenging points. The
two main problems that the Commission faced in its efforts to formulate unilateral acts
stemmed from the reports sent by Rodriguez Cedeno. These two problems are: First,
the reports were based on case-by-case studies that were the result of a case study of
countries that have shown unilateral actions, without reaching a general conclusion so
that this result can be applied to all countries. Applied cases. Second, these reports
largely followed the models found in the Vienna Convention on the Law of Treaties,
thereby diverting the Commission from focusing on the problems that unilateral acts
create in practice. Since the activity of the International Law Commission and its
final report has a fundamental weakness, the guiding principles approved in 2006, as
previously examined, can be listed in three parts: 1- Lack of any tool to determine
whether the government The aforementioned is intended to be committed by its
unilateral actions. 2- Lack of a basic and comprehensive definition of the unilaterality
of the states behavior. 3- Failing to determine the boundaries between the unilateral
behavior of states and the Estoppel rule. From 1996 to 2006, the International Law
Commission spent ten years working on the issue of unilateral actions by states, and
in the end, it failed to make progress on many issues in the development of guiding
principles. The International Law Commission concluded its work by presenting
agendas that interpreted the problems in this concept. The problems faced by the
International Law Commission show that unilateral acts are still only slightly legal
according to the rules of international law; These practices are still vague and difficult
to apply and, as a result, are not well established. The results of the work of the
International Law Commission show that there is no consistent and logical meaning for
the concept of what unilateral actions are or when they can be used. It seems that the
unilateral acts of governments, at least in a general category, do not have the capacity
to be comprehensively compiled, and these acts should be examined independently and
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specific to the category and its elements so that they can be regularized in international
law. Finally, the work of the International Law Commission led to the approval of
applicable guidelines for the unilateral actions of governments with the ability to
create legal obligations, known as the 2006 Guidelines. The 2006 Guiding Principles
contain 10 principles applicable to unilateral declarations by states capable of creating
legal obligations, and each principle is accompanied by an interpretation. These ten
principles include various issues, such as the definition, interpretation and competence
of states to create unilateral actions, as well as the form of these actions and the possible
audience of unilateral actions of states, as well as the conditions of invalidity and how
to revoke unilateral actions.

Principle 1 states: Declarations that indicate a states commitment may have effects
such as creating legal obligations. In order to recognize that the unilateral declaration
presented by a state has an obligation for that state, it should be considered in accordance
with the text of the declaration and taking into account the content and conditions under
which the declaration was issued, as well as the reactions of the state or states. created
by others, to be interpreted. According to the guiding principles, unilateral declarations
can be oral or written and its form cannot affect its validity. The eighth principle of
the guidelines considers the unilateral declaration's conflict with the mandatory rules
of international law to be invalid and null and void. The aforementioned principle,
which expresses the invalidity of a unilateral act that is in conflict with an authoritative
rule of international law, is derived from Article 53 of the 1969 Vienna Convention
on the Law of Treaties. which states: A treaty that is in conflict with a mandatory
rule of international law at the time of its conclusion is void. According to the sixth
principle, the audience of unilateral acts may be one or more states or the international
community. In the ninth principle, the Commission specifies that the obligations
contained in unilateral declarations are reserved only for the state that created them.
However, the audience of these declarations may bear the obligations that they have
accepted. In international law, a state cannot impose obligations without the consent of
another state. This principle is also formulated in Article 34 of the Vienna Convention
on the Law of Treaties. As a result, no state can impose obligations on the states that
it has addressed with that declaration by making a unilateral declaration. to accept In
this case, the addressee state or states of the unilateral declaration are obliged to comply
with the obligations by announcing their acceptance. Regarding the cancellation and
invalidity of the unilateral declaration, the tenth principle of the guide states that the
declaration should not be canceled arbitrarily, and any states that created obligations for
itself through a unilateral declaration does not have the authority to cancel it.
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28. Rodriguez Cedeno, Sixth Report on Unilateral Acts of States, un Doc. A/CN.4/534, 53.

29. Report of the ilc on the Work on Its 55th Session, un Doc. A/58/10, Yrbk of the ilc 2003,Vol. ii, 139,
para. 278.

30. _Report of the ilc on the Work of Its 56th Session, un Doc. A/59/10, Yrbk of the ilc 2004, Vol. ii, p.
225, para. 215. See also the comments by Gaja in Summary Record of the 2813th Meeting, un Doc. A/
CN.4/SR.2813, Yrbk of the ilc 2004, Vol. i, p. 158, paras. 43-5.

31. See the statement by Koskenniemi in Summary Record of the 2853rd Meeting, supra note 35, p. 5.
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32. Simma

33. Brownlie

34. See for example the statements by Simma in Summary Record of the 2722nd Meeting, supra note
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15, para. 4.

35. See the statements by Brownlie, op.cit.

36. See the statements by Koskenniemi in Summary Record of the 2722nd Meeting, supra note 11, paras.
38-49.
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38. Degan, V. D. —"Unilateral Act as a Source of Particular International Law", Finnish Yearbook of
International Law. vol. 5(1994), 278.
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39. Case of Certain Norwegian Loans (France v. Norway) (1957) 1.C.J. Reports. p.23-24.

40. Fidler, (w),Unilateral acts in international law, in Bernhardt Encyclopedia in public international law,
instalment 71984. P.518.

41. Verzijl(t.h.w),”International law in historical perspective” nijhof-leiden,1973,P.190.

42. Rodriguez Cedefio, Third Report on Unilateral Acts of States, un Doc. A/CN.4/505, p. 247, at p. 251,
para. 21.
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46. HIGGINS_Rosalin, International Law and how we use it,Clarendon Press,1995, 35.

47. See the statement by Dugard in Summary Record of the 2526th Meeting, un Doc. A/CN.4/ SR.2526,
Yrbk of the ilc 1998, Vol. i, p. 49, para. 3.

48. V. Rodriguez Cedefio, First Report on Unilateral Acts of States, un Doc. A/CN.4/486, p. 319, at para.
44.
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50. See the statement by Kolodkin in Summary Record of the 2813th Meeting, supra note 41, p. 159,
para. 47.

51. Report of the ilc on the Work of Its 56th Session, supra note 41, pp. 230-1, para. 234.

52. Guiding Principle 1, ibid.

53. Case concerning the Frontier Dispute, icj Reports 1986, p. 554, at p. 573.

54. Guiding Principle 3, ibid., p. 371.
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55. Nuclear Tests Case, Australia vs France, icj Reports 1974, p. 253.

56. Mavromatis

57. Rubin, (A), “The International Legal effects of unilateral declaration”A.J.I.L,Vol.71,1977,p3.

58. Rodriguez Cedefio, Second Report on Unilateral Acts of States, un Doc. A/CN.4/500, p. 195, at p.
202, paras. 62-3.

59. See the statements by Pellet, Candioti and Addo in Summary Record of the 2603rd Meeting, un Doc.
A/CN.4/SR.2603, Yrbk of the ilc 1999, Vol. i, pp. 2614, paras. 12-35.
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