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ABSTRACT

Among the legislative measures in the law
amending the issuance of checks in 1997, is
the creation of a new method, in addition to
guaranteeing previous performances, to receive
the amount of returned checks; However, the
holder of the check applies for enforcement by
presenting a certificate of non-payment to the
competent court, and the court, without substantive
consideration and merely fulfilling some apparent
conditions, this document, like other final court
rulings previously Has been judged and judged
and at least two stages have been considered,
issues an executive order. Although the necessity
of creating this special solution, in addition to
guaranteeing other performances, is questionable,
but benefiting from this new privilege, has several
drawbacks such as: inaccurate determination of
executive authority, ambiguity in the concept
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of "holder", lack of compliance certificate The signature by the bank is the
possibility of bringing the executor against without substantive proceedings,
the impossibility of claiming compensation for delay in payment even if a legal
condition is included in the check and a summary such as the "check amount
deficit" clause, which is exceptional and may not be interpreted. Extensive
has caused ambiguities in the adoption of this new strategy. In this article,
in addition to the legal analysis of the mentioned article and the review of
the elements of executive issuance, an attempt has been made to give a clear
answer to the various ambiguities.
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[Extended Abstract]

The usual procedure for resolving disputes is to refer to the court and to hear
the lawsuit and finally issue a verdict in favor of one of the litigants. Therefore,
until the verdict is finalized, a right is not assumed for one of the parties until
the plaintiff demands its implementation through the court. In some cases,
in order to speed up and facilitate matters, it is preferred to skip the stage of
investigation and distinguishing right from wrong as an exceptional matter. But
this exception is accepted when the document of a person's claim is so strong
that it leaves no room for any doubts about his right. The holder of the official
document as the claimant is a clear example of this right. A person who claims
aright based on an official document is almost certainly entitled, and as a result,
making it mandatory to prove the meaning of the official document in the court
is a redundant matter. For this reason, in order to prevent fruitless lawsuits
in the courts, the legislator declares in a general ruling that the contents and
meanings of all official documents regarding debt and other movable property
without being judged in court are valid and as a result It has the ability to be
implemented to collect the claims of the owner of the document. The assumption
that the holder of the official document is entitled to other privileges, such as
the benefit of the request to satisfy the demand without depositing possible
damages in case of filing a lawsuit. These privileges are due to the credit given
by the legislator to this document.

But sometimes, the legislator prefers to give some privileges of official
documents to a group of ordinary documents, in order to reduce references
to the court. Commercial documents in a special sense, i.e.: bill of exchange,
promissory note and check, are considered among these documents, for example,
under certain conditions, they have the privilege of requesting the issuance of
demand without depositing possible damages, just like an official document.
Among these three documents, the check has more privileges and the right to
file a criminal complaint, to benefit from the guarantee of bank executions and
to issue a registered executive is specific to this ordinary document and even the
holder of the official document is deprived of these privileges.

Among the measures taken by the legislator in the 1997 Check Issuance
Amendment Law is the creation of a new method, in addition to guaranteeing
previous executions, to collect the amount of returned checks; With this
description, the holder of the check, by presenting the certificate of non-
payment to the competent court, requests the issuance of an executive order,
and the court, without examining the substance and merely meeting some
apparent conditions, will accept this document like the other final judgments



The Elements of Issuing a Non-payment ...

of the courts that were previously discussed. Arbitrated and judged and at least
two stages have been dealt with, he issues an executive order. Article 23 of the
amended Check Issuance Law 0f 2017 reads as follows: "The holder of the check
can, by presenting a certificate of non-payment, request the competent court to
issue an executive order for the deficit of the check amount and attorney's fees
according to the legal amount..." Although the necessity of creating this The
special solution, in addition to the guarantee of other executions, is doubtful,
but benefiting from this new privilege has several drawbacks such as: not
specifying the exact authority for issuing the execution, ambiguity in the concept
of "holder", not mentioning the necessity of a certificate of compliance signed
by the bank, It is possible to bring an executive against without substantive
proceedings, the impossibility of claiming damages for late payment even in
the case of including a legal condition in the check and generalizations such as
the clause "check amount deduction", which considering the exceptional nature
of this method and the lack of extensive interpretation, cause ambiguities. It has
become innovative in adopting this solution. In this article, in addition to the
legal analysis of the aforementioned article and the examination of the elements
of executive issuance, it has been tried to give a clear answer to the many
ambiguities.
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