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ABSTRACT

Under the influence of recent comparative and
criminological studies, new criminal approaches
titled sentencing guidelines in the form of Article
18 of Islamic Criminal Act entered the legal and
judicial literature of Iran that would promise to
change the attitude of the legislator in the context
of legislative criminal policy. Accordingly, it
was expected that the legislature, by proposing
a strong definition of Guideline Principles and
likewise providing the necessary grounds, could
provide the necessary conditions for the utility of
this individualization institution and prevention
of the judges' votes being depressed as a result
of the sentencing powers delegated to the judges.
Therefore, the overarching question is whether the
provisions relating to individualization have been
predicted in a way that leads to the realization
of systematization in punishment and suitability
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of punishment with the defendant’s characteristics. To this aim, the authors
reviewed 150 related judgments and then conducted in-depth semi-structured
interviews with 12 available judges. The results showed that the application of
Article 18 and the subsequent sentencing stage has faced numerous challenges.
These challenges can fall under two general categories: (a) "The lack of
a specialized commission of punishment" and (b) "disagreement between
the legislative criminal policy and available judicial and legal facilities and
infrastructure. Consequently, it can be claimed that such challenges are a
function of the legislative imitation of the strategic principles of other criminal
systems without localization, and at a macro level, and development of the
necessary organizational culture through providing its executive biases.
Keywords: Sentencing, Specialized Commission of Punishment, Sentencing
guidelines, Discretionary powers of judges, Judicial Procedure.
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[Extended Abstract]

In the international legal system, mechanisms have been established to
resolve dispute between subjects, provide the ground for the rule of law order
and security in the international community is one of these mechanisms of
arbitration.in foreign investment arbitration,one party to the dispute is always a
government institution, and the rights of the people are also at stake, the public
or private party may object to the arbitral awards and the proceedings or the
content of the awards and request a review. However as we know arbitration is
a one-step and there is no review authority in arbitration .but sometimes, due to
exceptional circumstance, a revise to the arbitration award may be necessary.
on the other hand the possibility of correcting spelling or computation errors, or
misspell or supplementary and interpretive awards should not be confused with
revision ,because the correction of the award or the issuance of a supplementary
and interpretive award is in fact a continuation of the initial arbitration process,
but the purpose of the review is to reconsider the same matter in the same
arbitral tribunal.

The certainty of international arbitration has long been considered as one
of the most important advantages of this method of peaceful settlement of
international disputes, and any review , appeal with any other title is prohibited.
in addition, the certainty of arbitration guarantees many other benefits of this
method of dispute resolution, such as speed and cost, which in the absence of
such a principle are largely addressed.

On the other hand, approach of the world legal system in dealing with the
elimination , limitation or expansion of the jurisdiction of the courts towards
arbitral awards is different from each others. that is, each legal system, according
to it’s concerns, takes an approach to establish and maintain order in its society.
The purpose of creating a review system is to establish justice and balance
between the various actors.

A revision based on the discovery of new facts and reasons that were
unknown to the reviewer and the trial court at the time of the award has been
recognized in international law mechanisms as an exceptional solution to a final
decision.

Just as a request for a reconsideration without convincing reasons and
contrary to reality is considered as a violation of the stability of the vote and
the procedure and judicial security,(however, filing a revision request will not
affect the execution of the sentence.) so too, requesting proper revision can
encourage dissenting government to prosecute. Because governments can files
an objection in the form of a revision request with the reviewing authority.
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The revision of the award is contrary to the principle of the finality of the
arbitration award, but in cases where there are fundamental gaps and objections
during the arbitration proceedings, the review of the case is preferable to the
principle of certainty. Furthermore, in some cases, arbitral tribunals have issued
conflicting decision, effectively undermining the legitimacy of the international
dispute settlement system. these contradictory decisions are the result of
different interpretation by the judges on similar issues. But sometimes they
are so far apart that their legal value is questionable. whatever many jurists
believe that investment arbitration awards have no in procedural value, or are
binding on other arbitral tribunal, and that repeated references investment
award. In revision, the same authority that issued the arbitral award, the parties
re-examine the issued arbitral award, each time with a written request based
on the discovery of facts affecting the award. In revision, the sentencing courts
shall review whether and to the extent that there are sufficient grounds for
reconsideration of the decision (such as forged documents or the secrecy of
documents that affected the court’s decision) and the re-examination of the case.
revision has been one of the most controversial international issues in the field
of investment. revision is an exception and the principle is that the arbitration
award is final and binding. sometimes the award may have such damages and
objections that it’s execution is not justifiable and need re-opening. Obviously,
prescribing such awards constitutes participation in injustice or violation of the
law to ensure the validity of arbitral award and it’s authenticity, especially the
execution of justice, establishment of a revision mechanism can be predicted.
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