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ABSTRACT

The transfer of the criminal proceedings process
out of the area of the crime scene, as an exception
to the rule of local jurisdiction and under the
special institution of "referral", is provided in
Articles 418 to 420 of the Criminal Procedure
Code of 1392. Although contrary to the principle
of this institution; Legislation requires careful
enumeration, limited interpretation, and minimal
use, but current regulations are inconsistent
with the implications. Despite the fact that
the legislature has tried to eliminate possible
ambiguities and ambiguities in this period by
making repeated amendments and adding special
regulations to this collection in different periods,
It has been widely challenged but has also brought
these regulations into conflict with fundamental
principles of criminal procedure such as the
principle of impartiality of proceedings. The
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present article, while criticizing the legal criteria of referral, tries to provide
solutions to overcome the existing legal ambiguities and challenges by
expressing these criteria in a new way.
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[Extended Abstract]

The transfer of the criminal proceedings process out of the area of the crime scene,
as an exception to the rule of local jurisdiction and under the special institution of
"referral”, is provided in Articles 418 to 420 of the Criminal Procedure Code of
1392. Although contrary to the principle of this institution; Legislation requires
careful enumeration of conditions, limited interpretation, and minimal use of them,
but the present provisions are inconsistent with the implications. Despite the fact
that the legislature has tried to eliminate possible ambiguities and ambiguities in
this period by making repeated amendments and adding special regulations to this
collection in different periods, It has been widely challenged but has also brought
these provisions into conflict with fundamental principles of criminal procedure
such as the principle of impartiality of proceedings. In Articles 419 and 420 of
the Code of Criminal Procedure, the legislator enumerates the events and material
matters that, when they occur, can be referred under the heading of residence of
the accused or more of the accused in another area (paragraph A of Article 419
of the Code of Criminal Procedure). Ease of investigation by the district closer
to the crime scene due to the fact that the competent court is far from the scene
(paragraph b of Article 419 of the Code of Criminal Procedure), no difficulty for the
plaintiff with referrals And ensuring public order (Article 420 of the Code of Civil
Procedure). However, referrals due to duplicate clauses, which are based on a more
favorable judicial review, are justified if judicial review in a competent jurisdiction
is unavoidable, as well as the imposition of other rules facilitating investigations,
such as judicial representation or transfer to another jurisdiction, or despite the
need to expedite In the preservation of evidence, it is not possible for the competent
local court to execute it immediately due to its remoteness from the crime scene,
so that there is a fear of extinction of the existing evidence or even restriction of
access to it due to delays in conducting actions and investigations. In addition,
although the right to a fair trial requires that each party to a criminal case have equal
rights, the note to Article 419 of the Code of Criminal Procedure is made solely to
protect the rights of the plaintiff and without regard to the interests of the accused.
It is a clear manifestation of legislative bias. Also, the use of general and vague
terms of public order in Article 420 of this law, given the interpretability of this
concept and the fact that its scope is not limited by the legislature, is incompatible
with the need to legislate the investigation of this exceptional institution. However,
referral for this purpose will not be focused on the type of crime committed, but
will be included if the effects of the criminal proceedings disturb the urban order
or if there are serious threats and dangers to the investigating authority or the
beneficiaries of the criminal case. In addition to the above substantive aspects,
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the application of referral rules is subject to certain formalities by the legislature.
Although, in Articles 418 and 420 of the ICCPR, invoking a referral only requires
requesting and agreeing to a referral, a deeper look at the referral rules implies that
other formalities, including the unity of inherent jurisdiction, require jurisdiction.
It is also necessary that the authorities involved in the transfer be exclusive or
judicial. However, recognizing the right to request a referral for the prosecutor and
not anticipating it for the defenseless defendant faces the problem that because
the prosecutor is considered a public plaintiff in a criminal case, the defendant is
denied the right to be tried in an independent and impartial court. His rights will
be. However, one of the main drawbacks of the referral regulations is the lack
of provision in the notification rules regarding the referral request. The request
for referral, as it may violate the rights of the plaintiff, and therefore, the proper
implementation of criminal justice in accordance with the legal provisions will
be notified to the defendants of the criminal case to deny or prove the need for
referral. Also, in order to prevent personal abuse of this institution, it is necessary
for the referral request to be approved by another authority, and for this purpose, it
is necessary for the authority to agree separately from the applicant and be higher
in degree than in Articles 418 and 420 of the Penal Code. D.K., the consent to the
request for internal and external referral was assigned to the appellate authority
and the Supreme Court, respectively, and in cases of public order exclusively to the
Supreme Court. In addition, inherent jurisdiction as well as exclusive jurisdiction
between the authorities involved is essential. Exclusive jurisdiction means that the
areas of residence of the accused or the court closest to the crime scene of other
areas can not be the destination. Of course, in public order referrals, the destination
domain is an exception to this rule due to the lack of foresight, and any domain
can be the addressee. The benefit of identifying exclusive jurisdiction appears in
the permission or non-permission of the referral by the addressee, according to
which, if the addressee is in the wrong domain, he will not be allowed to refer to
the competent domain. However, the domain with exclusive competence is allowed
to be transferred. However, this type of jurisdiction will not have a place in cases of
public order due to the lack of determination of areas of impossibility.
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