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ABSTRACT

In the scope of Private international Law
whenever external applicable Law is against to
Public order of lex fori, it will be Prohibited from
Performance. Initially in international institutions
and Conferences , in concern with the criteria For
determination of Foreign Law contrarity with
Public order of Lex fori, in order to enumerate the
rules which relates.

to Public order efforts were made, but due to
cultural, religious and civilization variety of
countries , these efforts were not successful. so
nowadays determination of this subjectis conferred
to judicial authorities which called “deduction
method”. But Extensive Power of judges in this
method cause to that private international Law
scholars provide solutions for limitation of judge’s
power.

Planning the doctrine of “Acquired Rights”, the
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theory of diminished effect of Public Policy and the doctrine of intensity of the
relationship with lex fori had been instances of this efforts. The result of these
mentioned theories are that: If application of Foreign Law merely in practice is
Contrary with Public order of Lex fori, the Judge prevented the implementation
of Foreign law. This notion from public order is coordinate with the exceptional
nature of public order rule in private international law.
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[Extended Abstract]

In the scope of private international Law whenever foreign applicable Law
is against to Public order of lex Fori, it will be prohibited from performance.
There is two opinion about the notion of public order in private international
law; because some of lawyers and scholars think that public policy has a extent
notion .In fact from this point of view, public order ragards as a principle.
But some other lawyers and scholars use it in a limit meaning and in the other
hand Know for this notion an exceptional role. In fac from the earlier approch
, public order is one of the exceptions of application of competent foreign
law. There is such exception in laws of most of countries and international
conventions respect to conflict of laws. For example article 975 of the civil
code of the Islamic Republic of Iran prescribes this exceptional role of public
order in private international law. Mentioned article reads that :The courts can
not apply the foreign laws and private contracts which is contrary with the
public order and morality ;althouth, as a general rule application of these laws
is permitted. There is almost such similar article in other countries. For
determination of public order instances generally has been used two methods.
Initially in international institutions and Conferences , in concern with the
criteria for determination of foreign Law contrarity with Public order of Lex
Fori, in order to enumerate the rules which relates to Public order efforts were
made. On the other hand this method says that the countries and international
institutions must classifies the laws on the base of subject and determines
the laws that is relate to public order .This method named the method of
determination a priori , but due to cultural, religious and civilization variety of
countries , these efforts were not successful .On the other hand privity of the
public order and changeability of the fundamental rules of the lex Fori caused
that the method of a “deduction method”. But extensive Power of judges in this
method cause to that private international Law scholars provide solutions for
limitation of judge’s power.

Planning the doctrine of “Acquired Rights”, the theory of diminished effect
of Public Policy and the doctrine of intensity of the relationship with lex
fori and the soloution of German's writers had been instances of this efforts.
According to the theory of acquired rights there is less probability to revoke
the public order, whenever we face with the acquired rights. Because of the
principle of international recognition of acquired rights that the right was
gained in one country it must be respected in another countries .The doctrine
of diminished effect of public order also based on the doctrine of the acquired
rights .Conforming this theory it must be distinguished between exist of right
and the effect of right. for example if the proving of natural(illegal) lineage is
not known in a country and a person want to prove the lineage to his illegal father
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in that country, the courts of that country does not accept his action because
of unconformity to public order, but if he was proved his illegal lineage in a
country that is permitted it, generally he can use of its effects in other country
although earlier country does not permit proving of illegal lineage. According
to doctrine of intensity of the relationship with Lex Fori which is existed in
German law, but has been affected in other countries such as France and united
states of America and has accepted in practice. for limiting Of judge's power
we must determine the degree of interference of public order in every case.
This doctrine has not an decisive answer to the question that when we can
invoke the public order and the court have to determine with the circumstances
of every special case. According to the last doctrine which proposes by the
German's writers does not apply merely the special rule that is contrary with
the fundamental principles of Lex Fori Thus other regulation of foreign law
maintains control of situation. This solution was applied in superm court of
Germany and was prescribed in 2th section of article 22 of portogale's civil
code . Although it seems that this theory does not limit the judge's power in the
process of determination of the public policy instances and judges determine
the application case of public order and further trys to select the solution that
is not contrary with public order of Lex Fori . Result of these mentioned
theories are that : If application of foreign Law merely in practice is Contrary
with Public order of Lex Fori, the Judge prevented the implementation of
Foreign law. This notion from public order is coordinate with the exceptional
nature of public order rule in private international law.
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