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ABSTRACT

In a case pending in the Court of Appeal in
2018, the judge referred to the rigid UK
judicial procedure for dealing with intangible
property, which can be traced back to the
ambiguous wording of Section 61 of the
sale of goods Act, to the relationship of the
commercial agents. This extension leads to an
appeal and a question to the Court of Justice of
the European Union as to whether the software
is a goods in relation to trade agents and under
the 1986 The Commercial Agents (Council
Directive) Regulations. In the present article,
while examining some of the most important
cases of the British judicial system in dealing
with software purchase and sale contracts and
counting it as (goods) or intellectual property,
the current case is also dealt with and finally,
a solution is provided to synchronize the UK
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judicial system with the advancement of technology and the need for
software transactions and support for business agents. This approach is
summarized in the development of the concept of chose in possession
over digital content along with their physical carrier or the recognition
and validity of third right over chose in action and chose in possession.
In the first approach, digital content must be sold with a physical carrier,
while if the second approach is accepted, there is no need for a physical
carrier, and digital content without a carrier can be sold.
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Extended Abstract]

In a case pending in the Court of Appeal in 2018, the judge referred to the rigid
UK judicial procedure for dealing with intangible property to the relationship
of the commercial agents, which can be traced back to the ambiguous wording
of Section 61 of the Sale of goods Act. This extension leads to an appeal and a
question to the Court of Justice of the European Union as to whether the software
is a goods in relation to trade agents and under the 1986 The Commercial
Agents (Council Directive) Regulations. In the present article, while examining
some of the most important cases of the British judicial system in dealing with
software purchase and sale contracts and counting it as (goods) or intellectual
property, the current case is also dealt with and finally, a solution is provided to
synchronize the UK judicial system with the advancement of technology and
the need for software transactions and support for business agents.

It is noteworthy that in the case mentioned earlier, with the judgment of
Judge Waksman in the district court and the judgment of Justice Gloster in
the Court of Appeal, he himself shows the full course of English law in the
present discussion. Judge Waksman presents the software as a commodity by
presenting five arguments and provides an independent interpretation of the
business representatives' directive. But on the other hand, Justice Gloster in
the Court of Appeal, relying on the same strict English judicial procedure in
the face of intangible property, violates the verdict of the district court and
states the following in the open court session: I am not persuaded that it is open
to this court to impute what many might think was a common-sense meaning
of "goods" to the legislators of the Directive in 1986 and the Regulations in
1993 when the Directive was implemented. In this work, first, by examining
the historical background of judicial cases in English courts, two realistic and
credible approaches are analyzed. In the realistic approach, the courts separate
the software and the disk and examine which part of the defect has occurred and
only if the mentioned part is the product, the guarantee of the implementation
of the law of sale of the product governs it. But in an unrealistic (credit)
approach that agrees with the new order and actually values the intentions of
the parties and does not separate the software from the disk; The defect spreads
one part to the whole product and applies the guarantee of the implementation
of the sales law regarding it. For example, in [2009] 2 Lloyd's Rep 599, [2009]
EWHC 2655 (QB) Justice Tugendhat adopted a pragmatic approach, and in
Computer Associates UK Ltd v The Software Incubator Ltd [2018] EWCA Ci
v 518 (19 March 2018) Judge Waxman based his decision on the credentialism
approach. Both approaches are discussed in detail in the mirror of British

437 jurisprudence. It goes without saying that the present work, by highlighting
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the judicial procedure, has made it clear to the reader that it must take a step
forward with the development of computer law technology. The 2019 vote is
not an example of progress and in this regard has been criticized by a number
of legal thinkers of the common law system, especially British law. Ultimately,
this led to a question from the European Court of Justice. But why should the
narrow interpretation of Article 61 of the Law on Sale of Goods be extended to
circulars? In this work, we have proved that there is no obligation or insistence
on this action and the courts can interpret and explain these two regulations
separately from each other. However, if the jurisprudence allowed the softening
of Article 61 of the Sales Law, this article should also be re-read according to
the needs of society, and it came to the conclusion that it has lost its support for
the concept of goods.

This approach is summarized in the development of the concept of chose
in possession over digital contents along with their physical carrier or the
recognition and validity of third right over chose in action and chose in
possession. In the first approach, digital content must be sold with a physical
carrier, while if the second approach is accepted, there is no need for a physical
carrier, and digital content without a carrier can be sold.
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