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ABSTRACT

Simultaneous claims of debts documented
in the executory document are among the
common cases in the Iranian judicial system,
which are carried out by obligees with motives
such as pressuring the debtor to perform the
debt, speeding up the collection of claims, and
etc. In this regard, sometimes the whole debt is
demanded from two authorities simultaneously
, and sometimes debt is divided into two parts,
and each part is demanded from a authority.

However,the legal status of this obligee’s
measure in the Iranian legal system is unclear
due to the existence of conflicting views in the
dimensions of legislative, judicial and legal
doctrines. Some have taken this measure as
correct and others have ruled that the obligee
has no authority to demand it simultaneously.
Based on this, the question can be raised that in
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the Iranian legal system, what are the limits of the authorities of the obligee
in claiming the obligations documented in the executory document? And
in particular, what effect does the pursuit of the obligations contained
in the executory document through a competent authority have on the
possibility of pursuing simultaneously in another authority?

This research with a descriptive-analytical method and based on
documentary-library studies, has concluded that obligee’s measure in
simultaneous claim is unjustifiable on the basis of legal theories and
cannot be correct. Accordingly, due to lack of comprehensiveness and
lack of explicit legislation, it has submitted proposals to amend the
applicable regulations.
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Extended Abstract]

Obligations documented in the enforceable document have always
been a challenge in the Iranian legal system in the three dimensions of
legislative, judicial and legal doctrine, due to the privilege it has for the
obligee to claim its obligation from various authorities. This challenge
has been the possibility of simultaneously claiming obligations
documented in binding documents from multiple competent authorities.
Regarding the method of simultaneous claiming, two methods have been
used by the beneficiaries of these documents: In the first method, whole
of obligation that subject of the document was demanded from two
authorities simultaneously. While, in the second method, documented
obligations were divided into two parts if they were decomposable, and
each reference was claimed.

Accordingly, the feasibility of the claim in the form of any of these
methods in the Iranian legal system based on applicable regulations,
court decisions and the views of legal doctrines is an issue that requires
a special study.

In this article, based on a descriptive-analytical method and in the
framework of Library data collection method and referring to legislative
and judicial documents, we have come to the conclusion that:

First, in relation to the claim of the whole of the obligation from two
authorities at the same time, although the unification judgement No. 12
row 9.59 in 1979 based on the idea of absolute jurisdiction of general
courts, considered this possible and supported it, but in 2017, paragraph
b of article 113 of the Sixth Development Plan Law, along with the
executive regulations for exploration and seizing debtor property in the
implementation of the provisions of the notarial documents issued in
2019, denied this possibility on enforcing notarial documents. However,
in the case of enforcing private documents, these provisions are not
explicit. In this regard, however, jurisprudence and legal doctrine based
on the unwritten principle of "the need to pursue an obligation from a
single authority, assuming the multiplicity of competent authorities" has
denied this possibility, but it is suggested that the text of paragraph b
of Article 113 of the Sixth development Plan Law and Article 2 of the
Executive Regulations on the exploration and Seizure of Debtor Property
in Enforcement of the Provisions of notarial Documents expand its scope
and change from binding notarial documents to binding documents.

119 Secondly, regarding the section-by-section claiming, although there
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is no explicit legal prohibition in the regulations, but this behavior of
oblige can be analyzed on the basis of two theories and in response to the
feasibility of this method, it is voted impossible.

In the first theory, the nature of the division of a single debt into two
debts by the obligee can be justified based on the theory of Novation
in terms of alteration of debt , which according to the first paragraph of
Article 292 of the Civil Code requires the consent of the obligator and
the obligee.

The second theory is the theory of Discharge. According to this theory,
the first claim of one part of the debt will be considered as a obligee
return from the other part and will not be able to claim.

Although according to either of these two theories, it is impossible for
the obligee to claim part-by-part, but this impossibility, if justified in
the framework of the Novation theory, is a kind of relative impossibility
that is possible with the consent of the obligor according to Article
291. While analysis based on the theory of Discharge implies absolute
impossibility. Because the act of discharge is a unilateral act that requires
only the consent of the obligee, and its nature is a necessary act that after
its occurrence with any word and action, whether explicitly or implicitly,
can not be terminated.

However, regarding this method of claiming, It seems necessary to
take a clear position on this issue, as stated in Article 113 of the Sixth
development Plan Law and Articles 2 and 8 of the Executive Regulations
on exploration and Seizing the Debtor's Property.

Accordingly, it has been proposed to this section that the provision of
paragraph b of Article 113, in addition to accepting the prior competence
of the Enforcement Unit of Registry of Documents for claiming the
obligations documented in the enforceable document, extend the
jurisdiction of these authorities to the whole of the obligation; In such a
way that there is no option for the obligee other than filing an executive
file in relation to the whole obligation, and if the obligee wants to file
a lawsuit in the courts of justice after the lapse of time mentioned in
the above-mentioned provision, He can only do so if he has closed the
executive file for the entire debt documented in the enforceable document.
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