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ABSTRACT

Explaining the rules and regulations on
payments of the board of directors in
companies is very important for determining
the legal duties of companies. In addition to
the theoretical aspect, this issue has a wide
range of practical effects on the companies.
In this study, first, by examining the theories
of relationship between the board of directors
and the company, the nature of the legal
relationship of the board of directors with the
company is explained. According to various
theories, there are four types of relationships
for the board of directors with the company. 1)
According to attorney theory, they are attorney
of the company. 2) According to another
theory, they are Legal agent of the company.
3) Some jurists consider the board of directors
as employee of company. 4) And finally, the
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Organ theory that consider the board as a Pillar of the company. After
rejecting the first three theories, the organ theory is accepted as a type
of relationship between the board of directors and the company. Then,
according to this theory, the analysis of executive circular and legal
article related to the payments of the board of directors in the commercial
law, direct tax law, labor law, social security law and unemployment
insurance law has been done. Based on this analysis, it was found that
the executive circular in some cases contradict with the relevant laws.
Therefore, according to the importance of joint stock companies and the
role of the board of directors in leading them, it is necessary to review
and integrate the proposed laws.
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Extended Abstract]

This study seeks to critique and analyze the rules and regulations on
payments to the board of directors according to the theories put forward
to the legal nature of the board of directors relationship with the company
from three perspectives: a) income tax, b) social security insurance and
c) cost are tax eligible. Explaining the rules and regulations on payments
of the board of directors in companies is very important for determining
the legal duties of companies. In addition to the theoretical aspect, this
issue has a wide range of practical effects on the companies. In this study,
by examining the theories about the type of relationship between the
board of directors and the company, four types of relationship for the
board of directors with the company were proposed.

According to the first theory, the board of directors is an attorney,
which itself includes two different sub theory, partners’ attorney and the
company attorney. According to the theory of attorney from partners,
the responsibility of the manager towards the partners is the same as the
attorney's responsibility towards the client. Which has objections such as:
not distinguishing the legal personality of the company from partners or
the lack of restrictions on the client's right to dismiss a lawyer. Due to the
objections raised, this theory about the relationship between managers
and the company is rejected. According to the theory of attorney from
the company, managers are the attorney of the company. This theory also
has objections such as: lack of limitation of managers' authority over
third parties, expiration of the term of the power of attorney and lack of
distinction between the will of the manager and the company. According
to the objections raised, the board of directors cannot be considered
the company's attorney. According to the second theory, the board of
directors is the legal agent of the company. According to the rules and
judicial procedure, the company manager is considered as a kind of agent
of the company. Therefore, companies are authentic in documents issued
by the company manager. However, this theory also has objections
such as: non-interference of the law and the judiciary in the selection of
managers, lack of distinction between the company and management,
and other objections that the legal agent cannot be removed. For the
reasons mentioned, this theory is also rejected and the board of directors
is not considered the agent of the company. In the third theory, the board
of directors is considered a labor or employee of the company. There are
some objections to this theory, including: A) the freedom of the manager
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in the management of the company's affairs, B) the employment contract
is a required contract, but the managers can be removed. C) There is a
difference in debt to labor with debt to managers. Therefore, this theory
is also rejected. Finally, the pillar theory, which considers the board of
directors as a pillar and part of the company. The reasons for accepting
this theory are: A) to invalidate the restriction for managers in relation to
third parties is not justified except by the theory of pillar. B) A company
is formed after the managers are appointed and accepted responsibility
by them. According to these reasons, this theory can be accepted.
Acceptance of this theory has effects that include: A) the authority of the
company managers is directly from the law and not the contract. B) The
duties and powers of the board of directors are the same as the duties
and rights of the company. C) The CEO of the company is the lawyer of
the company, not the lawyer of the board of directors. Therefore, after
reviewing and analyzing various theories about the relationship between
the board of directors and the company and accepting the pillar theory
as the dominant theory and stating the effects of accepting this theory,
reviewing and analyzing legal materials and executive circulars related
to board payments in commercial law. Direct tax law, labor law, social
security law and unemployment insurance law are discussed.

The analysis showed that the executive circulars in some cases are in
conflict with the relevant laws and the pillar theory. For example, paragraph
11 of the Moshtarak Feani Circular excludes all board members from the
scope of the Unemployment Insurance Law. It also makes social security
premiums optional for them, while the acting members of the board of
directors, in addition to the managerial relationship they have with the
company, which is of the corporate type, have a labor relationship and are
subject to the labor law, the unemployment insurance law and the social
security law. Also, paragraph 8 of the Circular No. 232/2401/28345 dated
10/10/2006 of the Tax Organization does not consider the compensation
of the board of directors as an cost are tax eligible and considers the
compensation of the board of directors as salary income subject to salary
tax. While these cases are in contradiction with Articles 147, 82 and 119
of the Law on Direct Taxes. Considering the mentioned contradictions
and the importance of joint stock companies and the role of the board of
directors in their management, it is necessary to review and integrate the
proposed laws.
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