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ABSTRACT

In the formulation and development of the
international climate change legal regime, a retreat
from binding compliance mechanisms and a shift
towards the use of softer legal framework and
bottom-up designs can be seen. Regardless of the
effectiveness of international climate agreements
in managing climate change, in terms of the use
of hard or soft law and the type of compliance
mechanisms design, this article seeks to find and
examine the reasons for the soft law prevalence
in the process of international climate law
development from the perspective of the school of
legal positivism.

According to the positivist approach, although
the mixing of wills, arising from objective and
scientific facts, has provided the necessary force to
shape the international climate change regime, the
duality in the system of obligations and interests
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multiplicity of internal influential groups in the process of accepting treaties
has caused the collapse of the States collective will before Paris Agreement.
Therefore, in the Paris Agreement, with the preference of voluntarism over
climatic requirements and attention to the national sovereignty of countries
with the waiver of strict obligations, the ground for concluding an agreement
and making a change in the legal regime of climate change was achieved.
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[Extended Abstract]

The globalization of climate change issues has necessitated a concerted
effort by the international community to manage this crisis. Efforts to draw
up international agreements to mitigate destructive climate trends stem from
the realization of this necessity. One of the most important pillars of climate
agreements, which has a direct impact on its effectiveness and efficiency, is
the compliance mechanisms embedded in them. In fact, the compliance system
consists of a set of rules, structures and practical procedures that are compiled
to ensure the compliance of members to their obligations.

In order to face the issue of climate change, the international community
has pursued three approaches: 1- Stabilizing the amount of greenhouse gas
emissions; 2- Trying to mitigate the amount of greenhouse gas production; and
3- adapting to the consequences of climate change.

The reasons for the formation of the climate change international law regime
can be divided into four arguments: 1- increasing confidence in accepting
commitments; 2- Increasing confidence in the implementation of obligations; 3-
facilitating the process of implementing commitments; and 4- reducing the cost
of interactions. In fact, the manifestation of legal regimes in the international
system is a reflection of the highest level of acceptance of obligations by
governments in a particular field.

From the point of view of those who believe in soft law, norms in the world
of law have two pillars: obligation and compliance. Norms of soft law have
only the second pillar, namely compliance. But from the point of view of
positivism, the law is either hard (has the power of obligation) or it is not a
law at all. Therefore, due to the existence of vague lines between what is called
soft law and normative-ethical recommendations, this concept is opposed to
the main idea of positivism, i.e. the originality of the law (the absence of legal
rules from unnecessary additions). In modern positivist views, there is still an
obligation-oriented understanding of international agreements. Based on this,
an international contract will be considered legal only when its drafters agree on
its legally binding nature and this agreement is inferred from the form, content
and context of its conclusion.

In contrast to the above objections, those who believe in soft law argue
that not only law can be soft, but legislation, implementation and even legal
arguments can also be soft in nature. The general idea of the theory is based on the
assumption that the two-dimensional nature of the law (the power of obligation
and compliance) is not suitable for adapting to the increasing complexities of
contemporary international relations, and complementary normative tools are
needed to regulate the multi-dimensional problems of the modern world.

In the formulation and development of the international climate change legal
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regime, a retreat from binding compliance mechanisms and a shift towards the
use of softer legal framework and bottom-up designs can be seen. Regardless
of the effectiveness of international climate agreements in managing climate
change, in terms of the use of hard or soft law and the type of compliance
mechanisms design, this article seeks to find and examine the reasons for the
soft law prevalence in the process of international climate law development
from the perspective of the school of legal positivism.

Based on the findings of this study, the mechanisms of compliance to
international climate agreements are gradually moving away from authoritarian
designs (Top-Down approach) and based on punitive responses to non-
compliance (which is based on hard law), towards collective responsibility by
the contractors under cooperation and incentive measures (soft law) as well as
capacity building in the Contracting Parties.

In other words, according to the positivist approach, although the mixing
of wills, arising from objective and scientific facts, has provided the necessary
force to shape the international climate change regime, the duality in the system
of obligations and interests multiplicity of internal influential groups in the
process of accepting treaties has caused the collapse of the States collective will
before Paris Agreement. Therefore, in the Paris Agreement, with the preference
of voluntarism over climatic requirements and attention to the national
sovereignty of countries with the waiver of strict obligations, the ground for
concluding an agreement and making a change in the legal regime of climate
change was achieved and the Paris Climate Agreement is a clear manifestation
of this shift in legal formulation.
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