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ABSTRACT

One of the indisputable principles of jurisprudence
and law is the need to compensate the damages
caused to others. If the damage is caused by
nonperformance of contractual obligations, the
basis of the lawsuit are the rules of contractual
liability and if there is no agreement between
the parties, the rules of tort will prevail over
the relations between the parties. According to
the general rules, proving the elements of tort is
necessary and incumbent on the injured party.
One of the evidences for proving a claim is an
oath, and one of the types of oath is a decisive
oath, which, if the conditions are met and the
relevant rules are observed, can be invoked in a
civil liability lawsuit to prove the elements of the
claim. In cases where the infliction of bodily or
financial damage is caused by alternative causes,
sometimes the injured party does not have the
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ability and requirement evidences to prove the causation and the probability of
taking an oath and playing a role is much higher than other cases. The method
of this research is descriptive-analytical. Regarding the role of decisive oath in
proof of causation, there are many different opinions that it seems appropriate
that taking an oath by the defendant or the accused as the cause of the termination
of the causation and his innocence and, in the end, if a person cannot be held
liable for damages, it must be ordered to pay damages from the public budget.
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[Extended Abstract]

One of the indisputable principles and rules of jurisprudence and law is the need to
compensate the damages caused to others. If the damage is caused by non-fulfillment
of contractual obligations, the basis and Documentary of the lawsuit are the rules of
contractual liability and if there is no agreement between the parties on the matter,
the rules of tort will prevail over the relations between the parties. According to
the general rules, proving the elements of tort for claiming damages, by resorting
to evidence to prove the claim and the rules governing them, is necessary and
incumbent on the injured party. One of the evidences for proving a claim is an oath,
and one of the types of oath is a decisive oath, which, if the conditions are met and
the relevant rules are observed, can be invoked in a civil liability lawsuit to prove the
elements of the claim. In cases where the infliction of bodily or financial damage is
caused by alternative causes, sometimes the injured party does not have the ability
and requirement evidences to prove the causation between the infliction of damage
with one of the alternative causes and the probability of taking an oath and playing
a role is much higher than other cases. In this research, the role of decisive oath
in establishing a causation and the many and different opinions presented in this
regard have been investigated by descriptive-analytical method. The oath is one of
the evidences of proof in legal and criminal lawsuits that can be invoked only in
bodily and financial damages. One type of oath is a decisive oath. Different views
have been expressed on the nature of the decisive oath. Some liken the request for
an oath and its rejection to a settlements of account, Others consider the decisive
oath as a settlements of account or something similar and Others have considered
it a conditional release from the obligation of the claimed right and some have
considered swearing to be aided by conscience and religious beliefs in support
of rights that the rightful owner, for whatever reason, cannot prove and declared
the basis of the obligation to refuse to take the oath to ensure the administration
of justice and related to the legal order; but it seems that, given that the nature of
the oath is news, it cannot be of a compositional nature, such as settlements of
account, as a settlements of account and conditional acquittal; rather, the oath is a
method of the realization of justice and the chapter of hostility which the claimant,
who lacks other evidence, can use as a last resort to substantiate his claim. One of
the solutions offered to determine the person responsible for compensation in the
presumption of an alternative cause is a decisive oath. According to articles 477
to 484 of the Islamic Penal Code adopted in 1392, If the damage is caused by the
alternative causes, the origin of the alternative causes was not the confession of the
alternative causes, and there are no conditions of judicial presumption confirming
the allegation, the plaintiff in a civil case or a private plaintiff in a criminal case
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can take an oath of the alternative causes. In these circumstances, a causation is
assumed between the alternative causes and the damage and merely taking an oath
or refusing to do so has no effect on the said presumption because it cannot lead to
the dissolution or annulment of the alternative causes; rather, the combination of
taking an oath by some and the refusal of others dissolves the alternative causes
and changes and eliminates it in the case of those taking the oath, the presumption
of causation in their favor; except in the crimes of murder, which the legislator,
based on the fatwa of the Supreme Leader of the Islamic Revolution, considered
the swearing in as the cause of the annulment of the causation that this detail can
be considered and criticized. Imposing damages on those who take the oath and
on the abstainers whose refusal is due to uncertainty about their innocence or
responsibility, and who are willing to take an oath based on uncertainty about their
innocence and responsibility and there is a customary possibility of accepting their
claim that they are not sure of their innocence and responsibility, it seems against
justice. In such cases, it is better to impose damages on the public budget if there
is no one left to pay the damages, so that we can be sure that no innocent person
has been wronged; as in many other cases, the public budget has been held liable
for damages. The fact is that in all the solutions offered to determine the person
responsible for the compensation on alternative cause presumption; is somewhat
opposed to alternative causes; therefore, we should seek to find a solution that, on
the one hand, has the highest probability of success in determining the real cause of
the accident, and on the other hand, has the least social, family, etc. harm, and this
matter requires the intellectual and practical integration of specialists in various
knowledges, including law, criminology, sociology, psychology, etc.
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