Journal of Legal Research: V 22, No. 54, Summer 2023

Feasibility Study of Criminalizing The Seller's Action in
Mortgaging The Official Document of The Property Sold
With an Ordinary Document

Somayeh Noori*', Mohammad Reza Kaykha’, Ramin Faghani’

1. Ph.D. in Jurisprudence and Fundamentals of Islamic Law, Faculty of Theology and Islamic Sciences, Sistan and
Baluchestan University, Sistan and Baluchestan, Iran.

*. Corresponding Author: Email: hadafmand1396@pgs.usb.ac.ir

2. Associate Professor, Department of Jurisprudence and Fundamentals of Islamic Law, Faculty of Theology and Islamic
Sciences, Sistan and Baluchestan University, Sistan and Baluchestan, Iran.

Email: kaykha@hamoon.usb.ac.ir

3. Assistant Professor, Department of Jurisprudence and Fundamentals of Islamic Law, Faculty of Theology and Islamic
Sciences, Payame Noor University, Tehran, Iran.

Email: ramin.faghani@pnu.ac.ir

285

ABSTRACT

Sorr An ordinary document or charter is a document
T e ™ whose purpose is to write a commitment and create
a guarantee for the fulfillment of the obligation.

One of the conceivable challenges related to the
sale of real estate is the fact that after concluding
a transaction with the preparation of an ordinary
document, the seller, for various reasons, puts
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denies his possession in a prying manner, and according to the law of compulsory
registration of documents, the time of compiling an ordinary document is a
matter of concern, if the property did not have an official document at the time
of sale and the seller Preparation of a formal official document, the subject
can be subject to the provisions of Article 117 of the Registration Law based
on the opposing transaction, However, the existence of an official document
of the property during the transaction and its transfer by means of an ordinary
document, causes the subject exclusion of the seller's act from the scope of
Article 117 and consequently is considered as a crime of transferable property.

Keywords: Mortgage, Official Document, Ordinary Document, Conflicting
Transaction, Transfer of Other Property.
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[Extended Abstract]

One of the conceivable challenges in relation to the sale of real estate is the fact
that after concluding a transaction by preparing an ordinary document, the seller,
for various reasons, mortgages the official document of the same property, the main
ambiguity of such an action from The feasibility aspect is the criminality of the
seller's act; Because in this case, there is no unity of procedure and the multiplicity
of votes issued is evident, and some examples of them are mentioned to prove this
point.

1- The verdict stated in the letter No. 60 dated 19/4/2012, based on Articles 217
and 218 of the Code of Civil Procedure of the General and Revolutionary Courts in
Criminal Matters, has been issued on the innocence of the perpetrator.

2- According to the theory of the Legal Department of Case No. 7/217 dated
28/4/2012, a person who has expropriated his property by preparing an ordinary
deed and subsequently, before preparing the official deed of the property in the
name of the buyer, without the knowledge and permission of the owner Newly,
the property is mortgaged to the bank in order to receive funds, his action may be
considered fraud and his punishment is determined in accordance with Article 1 of
the Law on Intensification of Punishment for Perpetrators of Bribery, Embezzlement
and Fraud. According to the advisory opinion of the General Department of Legal
Affairs of the Judiciary No. 911/98/7 dated 11/9/2019, the action of a person who
sells a property in part or in whole to another and then mortgages it in return for a
loan he receives from a bank It is one of the examples of Article 2 of the Penal Code
adopted in1929, according to which persons who introduce other people's property
in exchange for their own property are sentenced to the punishment contained in
Article 1 of the Law on Intensification of Punishment for Perpetrators of Bribery,
Embezzlement and Fraud. .

3- The final statement dated 30/11/2013 on the charge of fraud by transferring the
interests of other property, states that the action of the owner after the sale, based
on mortgaging the official document of the property, is considered an obligation
contrary to the buyer's property right. Which is in accordance with the provisions
of the penalty set forth in Article 117 of the Amendment to the Registration Law.
The recent verdict has been taken into consideration in the letter No. 571 issued by
Branch 16 of the Supreme Court in1992.

4- The Supreme Court in its unanimous decision, Procedure No. 43, dated
28/3/1927, published in the Official Gazette No. 8144, dated 6/1/1973, points out
that the condition for fulfilling the crime mentioned in Article 117 is the possibility
of conflict between two obligations or The transaction is for a property and in
places where the official registration of documents of contracts and transactions of
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immovable property is mandatory, according to Article 48 of the Law on Registration
of Deeds and Real Estate, an ordinary document regarding the transaction of that
property is accepted in any court or office. Has not and does not have the ability
to conflict with the official document. Also, the content of the lawsuit No. 1930,
dated 21/7/1960, of the General Assembly of the Supreme Court, shows the non-
compliance of the opposing transaction with the seller's action. A similar verdict is
obtained from the contents of the final case number 7011/1. Considering that the
ruling of the Ninth Branch of the Supreme Court, which is considered as insistence,
is inconsistent with the ruling of the Third Branch of this Court, which is based
on the position of insistence in the General Assembly. In this regard, the General
Assembly of the Supreme Court on 1/11/1972 has declared its opinion in such a way
that Article 117 of the Registration Law, on 17/3/1932, ie in the same ones that this
law has been approved, does not contain the words " Or "normal" and was limited
to the preparation of two different official documents of the date, then on 29/7/1933
according to Articles 47 and 48 of the Registration Law with the addition of the
phrase "or normal" was amended and approved. Therefore, according to Article
(48) of the Law on Registration of Deeds and Property, the claim that the unofficial
document does not conflict with the official document is not accepted. The answer
to the criminology of the issue in question is not possible except by explaining
the differences between the prying transaction and the crime of transferring other
people's property and the feasibility of the conflict between an ordinary document
and an official document. Considering that the main element of distinguishing a
prying transaction from the crime of transferring property to another is manifested
in a specific intention or intent to harm another, so where the seller without
informing the buyer and apart from the ordinary document of selling the property
to him, to any The reason is to pledge the official document of the same property as
a pledge. On the other hand, considering the mandatory registration of documents,
depending on when the ordinary document was compiled, it is effective in fulfilling
the title of perpetrator; If at the time the property was sold, it did not have an official
document and the seller subsequently prepared an official document, the matter can
be an example of Article 117 of the Law on Registration of Opposing Transactions,
according to which the seller is imprisoned with Hard labor will be sentenced to
three to ten years; However, if, despite the official document of the property being
traded, this transfer is made by an ordinary document, the seller's act, subject to
Article 117, has a thematic exclusion and can be prosecuted as a crime of transfer
of other property and the order of punishment for fraud
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