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ABSTRACT

Right to action as a natural right recognized in
Constitution an International Pacts. Except some
rare cases, everybody is free to act with this right.
The conflict is a pre se requisite of litigation but
we see some cases by the subject of homologation
a contract which has not yet a conflict and courts
have not a similar jurisprudence in cases. Although
courts can, qualification or requalification the
title of litigation but the manner is civil cases is
different and the courts can see the cases, which
permitted by laws and regulations exceptionally.
We think that a litigant has profit to litigate and
so we are trying to critic the case law and courts
can, qualification or requalification the title of
litigation but the manner is civil cases is different
and the courts can see the cases, which permitted
by laws and regulations exceptionally. So as a
result, every conflict by a legal consequence will
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be accepted as litigation.
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[Extended Abstract]

To exercise the right to action as a natural right recognized in Constitutional law
and International Pacts, except some rare cases specified by law, everybody is
free to act according to this right and the freedom to choose the title of litigation
is granted by law so far so that the theory of principle of litigant’s freedom to
opt for the title of litigation can be presented. Principle of the freedom to opt
for the title of litigation, which is put forth for the first time in academic circles,
permits the litigant to select a title for their right in a civil litigation considering a
legitimate profit. It is not clearly delineated. According to this right, it seems that
litigant has total freedom. Contrary to criminal procedure in which the litigant
is obliged to apply the right title of crime specified in law, authors maintain that
in civil procedure and even in administrative procedure to which it resembles,
the freedom of litigant is guaranteed. In the light of this, in section 3 of article
51 of civil procedural law, determination of the claim and the choice of title of
litigation is delegated to the litigant. According to this, the title of litigation in
civil procedure is forged by individuals, lawyers and case law. No title has been
foreseen for titles and cases so far so that supreme court of Iran has recognized
this freedom through its decision as a unified judicial precedent. The existence
of profit and conflict is a per se requisite for the realization of litigation but we
witness some cases under the title of homologation in courts for which courts
do not have a similar jurisprudence in order to qualify or requalify it. Some
judges and lawyers qualify cases including homologation of purchase contract,
settlement contract, etc.. referring to principle 34 of constitutional law and on the
other hand some others hold that such cases cannot be heard due to the essence
of the conflict between parties in order to have or exercise a certain right as the
essence and fundamental part of the realization of the case. They believe that
the court cannot function as a reference for qualifying or homologating legal
acts of individuals. Having evaluated the two standpoints, it seems that there is
a fundamental conflict between the two. In the first viewpoint, the “conflict” has
no value as the main condition of the realization of litigation. From the second
viewpoint, the sole existence of the right to litigation which is an individual
right is not sufficient for the materialization of litigation and for the court to
discover the truth or to resolve the conflict and to pass a verdict, the “conflict”
is a fundamental principle and without which, there exists no litigation. Iranian
doctrine has no consistent position on the litigation of homologation. On the
contrary, some French writers including Gerard Cornu and Foyer consider the
conflict as the essence of any litigation. Needless to say that the lack of a legal
definition of litigation in procedural law is the main reason for this dichotomy.
No definition of litigation can be seen in French law. Writers of new French
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law have sought to define litigation in article 30; nonetheless its content is
more similar to litigation than right to action. Writers of this article believe that
although the court can redefine or adapt the right description of litigation, this
does not necessarily mean that civil procedural law can comply with definite
legal titles just like criminal procedural law and consequently the litigation of
homologation of contract or document, as prescribed by legislators in some
cases, cannot be heard. From the viewpoint of the right to action, a litigation
under the title of homologation can be investigated and be given a verdict .
However, from the viewpoint of the concept of litigation in which the conflict
is its prerequisite condition, the litigation of homologation must be faced with
the abatement of action by judges. The Iranian positive laws permit exceptional
cases of the litigation of homologation considered by the legislator although
the writers undoubtedly by Regarding the fact this conflict is to be heard or is
not, except a number of certain legal cases, the stance of jurisprudence is being
criticized, believe that litigant has profit to litigate.
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