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ABSTRACT

The murmurs that were heard from the early days
of the criminalization of genocide in domestic
and international forums were mostly opposed
to granting an independent identity to this crime
and, referring to the precedent of adjudication in
Nuremberg, demanded that it remain as a sub-
category under crimes against humanity. The
drafting of the Genocide Convention provided the
grounds for legal precision and deep reflection
on genocide and crimes against humanity by
international courts and international jurists,
such that by resorting to the opinions of the most
prominent legal advocates and domestic and
international judicial practice, they sought to find
the points of commonality and difference between
the two crimes. The result of this examination
indicates their convergence in actus reus on the
one hand, and on the other hand, an emphasis on
the mens rea as the sole distinguishing gem within
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the crime of genocide. Given that the crime of genocide was extracted from
within crimes against humanity, it suddenly raises this concern: does calling it
the "crime of crimes" among serious international crimes have any valid basis,
merely by virtue of a ruling issued by an adjudicating body, especially since in
recent years we have witnessed the efforts of the International Law Commission
in drafting a convention on crimes against humanity and bringing it to fruition.
Bringing such an effort to fruition reaffirms the heinous and serious nature of
the two crimes and the invalidity of the existence of a hierarchy among serious
crimes. In fact, the consequences that the label of committing the "crime of
crimes" imprints on the forehead of a state have, in numerous instances, caused
the circumvention of all paths and the finding of an escape route for calling
genocide by the name of crimes against humanity.
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[Extended Abstract]

The inception of the crime of genocide in the international legal arena is tied to
the adjudication of the Nuremberg Tribunal, where it was considered the most
severe form of crimes against humanity, such that the crime committed with
the intent to destroy, in whole or in part, a national, ethnical, racial or religious
group as such, was solely by virtue of these very characteristics. In 1948, a
criminal instrument was drafted to give identity to this crime and separate it
from crimes against humanity, and it endeavored to establish separate elements
for the newly emerged crime. The murmurs that were heard from the early days
of the criminalization of genocide in domestic and international forums were
mostly opposed to granting an independent identity to this crime and, referring
to the precedent of adjudication in Nuremberg, demanded that it remain as a
sub-category under crimes against humanity. The drafting of the Genocide
Convention provided the grounds for legal precision and deep reflection on
genocide and crimes against humanity by international courts and international
jurists; such that by resorting to the opinions of the most prominent legal
advocates and domestic and international judicial practice, they sought to find
the points of commonality and difference between the two crimes. The result of
this examination indicates their convergence in actus reus on the one hand, and
an emphasis on the mens rea as the sole distinguishing gem within the crime
of genocide on the other. Given that the crime of genocide was extracted from
within crimes against humanity, it suddenly raises this concern: does calling it
the "crime of crimes" among serious international crimes have any valid basis,
merely by virtue of a ruling issued by an adjudicating body, especially since in
recent years we have witnessed the efforts of the International Law Commission
(ILC) in drafting a convention on crimes against humanity and bringing it to
fruition. Bringing such an effort to fruition reaffirms the heinous and serious
nature of the two crimes and the invalidity of the existence of a hierarchy
among serious crimes. In fact, the consequences that the label of committing
the "crime of crimes" imprints on the forehead of a state have, in numerous
instances, caused the circumvention of all paths and the finding of an escape
route for calling genocide by the name of crimes against humanity. The issue of
criminalizing a new crime naturally requires its distinction from other crimes
in the three legal, mental, and material elements. However, the boundaries of
the conjunction of these two crimes are so intertwined that distinguishing and
differentiating between them has become difficult and rather impossible. The
result of examining judicial practice provides evidence of their convergence
in actus reus on the one hand, and an emphasis on the mens rea as the sole
distinguishing gem within the crime of genocide on the other, and it raises this
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question in the mind: given the precedence of crimes against humanity over the
crime of genocide and the practical conflation of genocide with crimes against
humanity, is the title of "crime of crimes" in international criminal law fitting
for this crime? The necessity of understanding the similarities and distinctions
between the two crimes and answering this question stems from the fact that
calling a crime the "crime of crimes" has had such a heavy burden for states that
in the process of investigation and examination for distinguishing crimes from
one another in the context of committing serious international crimes, it provides
an arbitrary and fragile standard by manipulating the threshold of the mens
rea of the perpetrators; in order to shirk the burden of responsibility, genocide
suddenly transforms into crimes against humanity, which not only calls into
question its independent criminalization but also undermines the realization
of true justice for the accused. The initiation of the drafting process for crimes
against humanity and the progress achieved in the negotiation process could
be interpreted implicitly as an affirmation by the international community of
the independent existence of the two crimes, and thus makes the confrontation
of their material and mental elements and the identification of their points of
difference and commonality more necessary than ever; especially since the
manifestation of the two crimes in the form of two separate instruments heralds
their equal and equivalent attraction in the eyes of the international community
and the invalidity of the theory of hierarchy among grave international crimes.
The innovative action of the ILC in preparing the draft convention on crimes
against humanity, aimed at safeguarding the values of the international
community, reaffirms once again the necessity of the independent existence
of the two crimes. Given the intertwined boundaries of the two crimes, which
cause confusion for judges and experts in international criminal courts during
proceedings on international crises, the existence of a separate treaty for the
prohibition and prevention of crimes against humanity provides a foundation
for defining the legal, material, and mental elements of this crime; thus, states
by acceding to it, agree on a unified definition of this crime, and alongside
the Genocide Convention, it will implicitly herald enhanced protection for
different groups on a broader scale. In such an atmosphere, the creation of a
hierarchy among international crimes becomes increasingly untenable, and
it reminds us that the combination of elements of each crime deserves its
appropriate title. Examining the provisions of the 1948 Genocide Convention
and the recent draft convention on crimes against humanity, with the aim of
prevention and combating impunity, share commonalities in areas such as
the obligation of states to criminalize, the creation of a coherent regime for
extradition and mutual legal assistance, the obligation to prosecute or extradite,
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the affirmation of state responsibility, etc.; although, corresponding to this time
gap, fundamental transformations have occurred in the underlying layers of
the international community, and the negotiators could not remain oblivious to
them during the drafting process. The inclusion of the responsibility of legal
persons and the designation of crimes against humanity as peremptory norms
in the draft text are among these achievements.
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