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ABSTRACT

The rule of immunity of states and their property
from the jurisdiction of domestic courts is a rule
of customary international law and exceptions are
set out in customary international law as well as in
the 2004 United Nations Convention on Immunity
but some countries, such as Canada, have begun
efforts to add a new exception called terrorism by
amending their former immunity law earlier this
century. The crash of a passenger plane with P. S.
752 belonging to Ukraine in 3 January 2020 as a
result of hitting two IRGC missiles has several
legal issues, including the legal and criminal
liability of the perpetrators and culprits of the
accident, how to compensate damages, violation
of obligations under international conventions,
has created the international responsibility of the
Iranian government and the possibility of litigation
by survivors in domestic courts or litigation in the

Copyright & Creative Commons:

© The Author(s). 2021 Open Access. This article is licensed under a Creative Commons Attri-
bution Non-Commercial License 4.0, which permits use, distribution and reproduction in any @ @
medium, provided the original work is properly cited. To view a capy of this licence, visit hitps

reativecommor rg/licen BY NC

es/by-nc/4.0/.




The Rule of States Immunities and ...

International Court of Justice. Subsequently, some survivors of the plane crash
filed a lawsuit in Ontario and a sentence was handed down to Iran, citing the
deliberate firing of a missile and its terrorist nature. In the area of government
immunity, as well as the draft of the 2004 United Nation Immunity Convention
and the attempt to implement the vote issued by the survivors, the rule of
government immunity has faced a new challenge.

Keywords: State Immunity, United Nation Convention 2004, Ukrainian
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[Extended Abstract]

The rule of immunity of states and their properties is a robust customary
international law, and its exceptions in customary international law and the
United Nations immunity convention (2004) have been determined. However,
in the current century, several nations, such as Canada, have attempted to add
some new exceptions to this law. Despite all the efforts made for creating and
adding new exceptions such as violation of binding rules and terrorism, and
some countries like Canada and USA have accepted them in their internal
set of rules, they have deviated from the international custom. However, this
phenomenon has not been welcomed and admitted by most governments.
Canadian government deviated from this law and its regulations by developing
the justice for victims of terrorism act 2012 (JVTA) (2012) on a global scale.
They have accepted terrorism as a new exception to their rules. The crash of a
Ukrainian passenger aircraft with the number PS752 on January 8, 2020, caused
several legal issues due to being hit by two rockets of the Islamic Revolutionary
Guard Corps (IRGC). The issues are the legal and criminal obligations of
agencies and the culprits, compensating procedures, violation of obligations in
an international convention, international obligations of the Iranian government
in internal courts, and filing a lawsuit in the international court of justice.
Accordingly, the law of government immunity is faced with new challenges
due to a lawsuit filed by the relatives of the victims of an aircraft crash in
Ontario court, sentencing the Iranian country according to the intentionality of
launching rockets and ascertaining the terrorist nature of that action under the
framework of law of justice for the victims of the event in 2012. In addition,
the Iranian court disregarded the customary international law in the context of
government immunity, the United Nations Immunity Convention (2004) draft,
and any attempt to administer the issued verdict by survivors. Thus, in the lawsuit
filed by some survivors of the victims of the passenger aircraft crash in Ontario
court, Canada, the court qualified itself according to the justice for victims of
terrorism act 2012 (JVTA). However, they brought forward some inferior and
incomplete reports than citing some solid and formal evidence. Retrospectively,
the Islamic Republic of Iran refused to send its representative and lawyer to the
hearing and provide any defense statement; therefore, the Iranian government
was sentenced. The plaintiffs' lawsuit was based on the terrorist nature of
the Iranian action to fire a rocket, even though its terrorist nature had to be
examined according to Canadian criminal law, which was not easily viable.
The clause related to the crimes listed in the convention for the suppression
of unlawful acts against the safety of civil aviation (Montreal convention) was
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extendable to the lawsuit. However, the mens rea or the criminal intention was
required, which definitely had to be attained by the court. Unlike the plaintiff's
lawsuit regarding the intentional nature of that incident, Iran has repeatedly
declared that the event occurred due to a human mistake and that there was no
intention. The judge of the Ontario court hurriedly sentenced Iran based on the
plaintiff's claims and invalid reports and consequently declared 107 million
USD as compensation to the plaintiffs.

Given that the Canadian court acted based on its internal laws in determining
and proceeding with issued verdicts by American courts in its region, and the
civil remedy subject to those verdicts was cleared by impounding and selling
the properties owned by the Iranian government. This procedure continued due
to the given lawsuit, and the Iranian government's immunity was once again
violated due to proceedings and verdicts on May 20, 2021, and January 3, 2022.
The incompetency of the court and referring to the immunity rule by the Iranian
Government does not imply the acceptance of the competency of the foreign
court. The presence of an Iranian representative and defending the case could
prevent issuing the verdict by the Canadian court and creating a new proceeding
considering the weakness of the plaintiffs' evidence
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