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ABSTRACT

The civil responsibility of the doctor in Iranian
and American law is based on the theory of fault.
With the difference that according to Article 495
of the Islamic Civil Code, the fault of the doctor
is assumed and he must prove his innocence.
According to the Good Samaritan Laws, to remove
the civil and criminal liability from the doctor, the
mere act of good faith is sufficient, provided that
he has not committed a gross fault, even if there are
emergency conditions in the hospital environment
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(and not civil liability) to be removed. The prohibition of beneficence in citing
harm to the benevolent doctor and the conventional proportionality between
benevolent action and avoided harm are among the elements of benevolence.
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[Extended Abstract]

A doctor, like other people, may make a mistake that harms the patient after
diagnosing the subject of his work (disease) and treating it. A medical error is
something that, if done or not done, can harm the patient. One of the factors
that can be a guarantee of a doctor is Ehsan (rule of benevolence) in Iranian law
and Islamic jurisprudence, and in American legal literature it is called Good
Samaritan law.

After the good Samaritan helped the wounded, lost and abandoned person
in the desert, many countries, including the United States, started writing laws
regarding this rule, under the title of Good Samaritan Laws. The purpose of
legislating the rule of benevolence is to support the civil responsibility of
persons who, in emergency situations, show appropriate reaction (help) without
fear of legal consequences in the future.

The doctor's responsibility in Iranian jurisprudence and law is such that in
the type of treatment, it is separated according to the physician's obligation
(obligation by means or obligation). A distinction should be made between
specialized branches of medicine. Article 319 of the previous Islamic Penal
Code chose pure responsibility or commitment to the result regarding the
doctor's responsibility. In Iranian law regarding the doctor's guarantee, there
are necessary elements. The first element is fault, which means abandoning the
mandatory law on the part of the doctor or one of the owners of the medical
profession, in such a way as to cause loss of life and money to the patient. The
second element is harming the patient. It means that the doctor who commits
a fault, but without injury, is not responsible. The third element is the causal
relationship between the doctor's fault and the damage caused to the patient.

According to American medical law, the patient must prove the four legal
elements of the doctor's fault: the existence of the doctor's legal duty to treat
the patient, the violation of this duty due to non-compliance with treatment
standards, the causal relationship between the violation of duty and injury, and
the injury to the patient. Regarding the first element, it should be said that this
duty is established when the two-way relationship between the doctor and the
patient has taken place after the patient's visit to the doctor. The definition of the
standard of treatment - the non-compliance of which is considered the pillar of
the doctor's responsibility - is not the same in different jurisdictions and states.
But in short, it can be said that it means reasonable and conventional medical-
therapeutic cares and precisions. The third pillar is the causal relationship
between the doctor's breach of duty and the damage caused to the patient,
and finally, in order to hold the doctor responsible, it is necessary to cause
(evaluable) damage to the patient.
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The nature of the rule of benevolence Ehsan means doing a good deed for
another, in jurisprudential sources, it is included under the obligatory guarantee,
and its validity is documented by Quranic verses, hadiths, rational arguments,
and consensus. The summary of the rule of benevolence is that whenever a
person causes damage to another person with good intentions and motives of
benevolence, he is not a guarantor. For inclusion and immunity under the rule
of beneficence, it is sufficient and there is no need to obtain benefits.

In America, there is an emphasis on the effect of the rule of benevolence on
the doctor's responsibility and encouraging them to help patients in emergency
situations. In 1995, the state of California was the first state to approve laws
regarding the rule of benevolence. In this state, they believe that a doctor should
not refuse to provide emergency assistance to strangers in need due to fear of
punishment.

The elements of the rule of beneficence in Iranian law are: 1: No need for
the doctor's act to be voluntary. Some people believe that if a person receives a
wage, he is no longer a benefactor. Because in this case, he considers his interest
higher than the interest of Mohsen Aliyah. Two: No fault. In justifying this
pillar, the attitudes are not the same. Some believe in current benevolence. It
means that the doctor must act benevolently in order to cancel his guarantee and
responsibility. Some others propose Ihsan al-Kazimi (sufficiency of benevolent
intentions and good intentions)

Another attitude based on intention-actual benevolence means the existence
of two elements of good intention and genuineness of action. Three: In the rule
of benevolence in Iranian legal thought, non-commitment of an aggressive act
is another pillar. The psychological element and the lack of intention and the
existence of the element of good will will not be able to make non-aggressive
an act that is inherently aggressive and prone to harm. Another pillar is the
existence of conventional proportionality between the benevolent act and the
avoided harm. This proportionality is repeatedly mentioned in the Islamic Penal
Code. This element expresses the concept of less probability of harm and loss
caused by the intervention of the person who is the best person compared to the
probability of harm caused by his non-interference and treatment.

In explaining the elements of the Good Samaritan law in American law, it
should be said that one of the accepted criteria for the implementation of the
Good Samaritan rule is the existence of an emergency. Second, no doctor has a
prior duty to treat and provide assistance to the injured person, and the doctor-
patient relationship has not been formed between the parties. Third, the impact
of the location to help the injured person. The fourth element is that the doctor
should help without any expectation of getting paid.
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Finally, the doctor's negligence and behavior as a result of the care provided
by him should not include gross fault and intentional misconduct. Whether or
not a doctor has a duty and obligation to save a person in an emergency depends
on the laws of the states. The location and location of the emergency is another
important point. The location of the person in need of emergency help can be
different and effective. For example, asking for help in the airplane cabin is
different from other environments. Of course, each state has its own situation
and ruling.
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