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ABSTRACT

The check has played a significant role as a
commercial document in facilitating monetary
transactions. Therefore, establishing the most
desirable rules and regulations for this document
to strengthen its position in the payment system
has always captured the attention of lawmakers
from the outset. Numerous regulations have been
imposed on checks from the past to the present,
with the latest being related to the amended law
of 2018. According to the aforementioned law,
numerous developments have occurred regarding
various issues related to checks, with one of the
most significant being the changes introduced in
the field of legal enforcement guarantees of checks.
Some of these changes are aimed at amending past
regulations and making modifications to them,
while others stem from legislative innovations in
the said law. One of the innovations of lawmakers
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in this area includes the enforcement of cheque payments through judicial
execution without judicial review, as well as the establishment of enforcement
guarantees related to the banking system. In general, the establishment of
such enforcement guarantees with a non-penal approach and the creation of
deprivations of banking services for dishonored cheque issuers themselves
indicates a shift in the legislator's approach from repressive policies to replacing
a legal and banking approach for the recovery of bounced cheques.
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[Extended Abstract]

Cheque, as one of the payment instruments in the non-cash payment system,
has a great effect and own a great value of payment.

There are many different attributes and characters for cheque. One of the
most important of these characters, is the ability of cheque in cashing the the
face amount.

Increasing the cheque’s power in its ability to cashing the face amount,
increase thr willingness of people to use more cheque in non-cash payments.
Because of bad effect of uncovered cheque in judicial system, by increasing the
cases and the amount of uncovered cheque’s prisoners, and economic orders,
the legislator try to support the cheque legally and criminally. Therefore many
regulations have been enacted on cheque from past to present and have been
reformed overtime. The last and the most important reformation in this case, is
related to the year 1397, in which the legislator has taken a preventive approach
to strengthen the validity of cheque among the payment system instruments.
The reformatory regulations have changed some subjects about cheque. One of
the background, that the legislator change it, is legal sanction of cheque.

The existing legal sanctions in reformation of Issuance Cheque Act in 1397,
are three parts; 1) civil sanctions, 2) criminal sanctions, 3) banking system
sanctions.

The effect of these reformation is directly, by reform the past sanction and
create the new sanction, or it is indirectly, by effect the new cases on the other
past section. For example bring a civil action versus the signers of cheque,
such as ; endorser, drawer, and guarantor, and demand to issuance the notarial
enforcement and confiscate and sale the belonging of drawer, are uncovered
cheque’s civil sanctions, that they have some changes by reform of past
regulations.

Demand the face amount by Judgment Enforcement Unit, without adversarial
process, is the other legal sanction, that known as a new one. In this case, the
holder claim the enforcement using the certificate of non-payment of cheque
from the Judgment Enforcement Unit, no need to adversarial process and can
receive the cheque in this way.

For using of every these sanctions, it is necessary to observe some conditions.
For example it is necessary for bring a civil action versus the endorsee, as one
of the cheque’s signers, that the holder demand the face amount in 15 or 45
days from issuance cheque date. Also it is necessary to bounced the cheque and
get the certificate of non-payment of cheque from bank, if there is not enough
money in the drawer’s bank account and finally, the holder must bring a civil
action versus the endorser in 1 year from the certificate of non-payment of
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cheque.

Also it is necessary to issuance the certificate of non-payment ofcheque
for demanding the cheque by Judgment Enforcement Unit without adversarial
process, and it must to have tracking code with bank’s sign. If this condition not
to be observed, the holder can not demand the issuance of executive write.

In addition, the legislator enact some criminal sanctions on cheque. Also the
legislator criminalize getting the cheque book by the person with lack of
financial ability, as a new criminal sanctions.

But the important existing legal sanction, is the sanction that related to the
banking system. It is one of the legislator’s innovations in mentioned Act. In fact
the legislator enacted that, after passing 24 hours from entering the unpayable
or lavking the cheque in Sayyad system, the bank must to apply some acts, to
the owner’s bank account, such as; "No opening of accounts and no issuance of
new banking cards", "Blocking the fund of all accounts and banking cards", and
"No pay of banking facilities or no issuance of foreign exchange guarantee",
and "No opening of foreign exchange guarantee", and "No opening of foreign
exchange latter of credit".

These sanctions are too hard for the drawer of cheque and the owner of
bank account. The legislator enact these sanctions for prevention of issuance
the uncovered cheque, with non-criminal approach.

So, this is necessary to consider every these sanction and determine the
effect of reformation of Issuance Cheque Act on them. Because it can help us
to understand the forts and the weak points of Issuance Cheque Act, about this
subject. Therefore at first, we try to search the effect of mentioned Act, with
considering the civil and criminal sanctions, and then study the operation on
improvement of cheque’s place, with considering the banking system sanction.
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