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ABSTRACT

The assumption of independence of domestic and
international law systems does not impede the
relationship between these two systems, and in
particular, the ability to apply international law in
domestic law or the ability to apply domestic law in
international law. In addition, from the perspective
of international law, in the event of conflict
between these two legal systems, the general rule
of superiority of international law over domestic
law prevails. This means that a State cannot evade
its international obligations by relying on its own
domestic laws or invoke these laws to justify acts
contrary to international law. In other words, this
general rule of customary international law is in
fact a connecting point between international law
and domestic law. On the basis of an effective
interpretation of this rule, it can be considered
that States have an obligation not to enact laws
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contrary to their international obligations and even to accord an un-waivable
status to their international obligations in the hierarchy of domestic laws. The
ability to apply domestic law by international law, or in other words, “renvoi” to
domestic law, has taken many forms and some new dimensions in the opinions
of the International Court of Justice and international arbitral awards.
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[Extended Abstract]

The disagreement between the concepts of monism and dualism refers to the
question of whether international law and domestic law are two different legal
orders that exist independent of each other, and if so, in what hierarchy they are
placed in relation to one another; or whether these two legal orders are both
part of the same and single legal order.

The assumption of independence of domestic and international law systems
does not impede the relationship between these two systems, and in particular,
the ability to apply international law in domestic law or the ability to apply
domestic law in international law. In addition, from the perspective of
international law, in the event of conflict between these two legal systems, the
general rule of superiority of international law over domestic law prevails. This
means that a State cannot evade its international obligations by relying on its
own domestic laws or invoke these laws to justify acts contrary to international
law. In other words, this general rule of customary international law is in fact
a connecting point between international law and domestic law. On the basis
of an effective interpretation of this rule, it can be considered that States have
an obligation not to enact laws contrary to their international obligations and
even to accord an un-waivable status to their international obligations in the
hierarchy of domestic laws.

The ability to apply domestic law by international law, or in other words,
“renvoi” to domestic law, has taken many forms and some new dimensions in the
opinions of the International Court of Justice and international arbitral awards.
On that basis, it can be concluded that the traditional view of, "domestic law as
a fact", has been sidelined in the statements of authors and judicial decisions.
This is to the extent that the traditional debate of incorporation of one legal
order in the other has given way to more practical questions of the relationship
between these two legal orders. With this in mind, it is helpful that, besides
the theoretical and systemic dimensions, we also consider the practical aspects
of the above concepts when applying domestic law by international law, and
review the circumstances under which the relations between these two legal
systems operate, including the component parts and fundamental elements of
this process. A review of the most recent judicial and arbitral decisions reveals
a clear legal role, as distinct from a mere factual function, in the application of
domestic law by public international courts and tribunals.

It is perhaps not an exaggeration to say that the present-day international
law, despite the theoretical assumption of the independence of its sphere of
operation and governance, cannot perform many of its functions in isolation
from domestic law. In other words, as the field of regulation of international
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law has developed and extends to various areas such as, human security, human
rights, health, environment and technological matters, which were formerly the
reserve of domestic law, the role of domestic law in international law and the
need to take cognizance of its perspectives, function and provisions has equally
increased.

There are considerable cases where international courts and tribunals have
resorted to the domestic laws of a State or a group of States for the purpose
of adjudication and application of the rules and provisions of international
law. Although the initial rulings, such as the Judgments of the Permanent
Court of International Justice in the Chorzow Factory Case, simply speak of
the role of domestic law before international courts and tribunals as merely a
question of fact, this situation seems to be only one of the manifestations of
the application of domestic law in international law. Reference to the common
provisions of a majority of the domestic legal systems of the world for the
purpose of extracting the appropriate rule of international law in cases in
which international law is silent on the matter, is a distinct case and can be
said to be a second type of reference to domestic law, which in turn deserves
review and analysis. Furthermore, a third category can also be identified
and presumed in which domestic law is important as a matter of law and is
capable of interpretation and enforcement by international law. In other words,
the application of domestic law as part of the law governing the case before
international courts and tribunals highlights the legal manifestation of domestic
law in international law and requires a re-examination of the role of domestic
law in international law as an important question. It seems that, in the latter
case, domestic law cannot simply be referred to as an issue of fact vis-a-vis
international law. Consequently, domestic law can be analyzed in international
law in three distinct ways. One is the question of domestic law as a matter
of fact that expresses the intention and conduct of the State as a measure of
State practice from the perspective of international law. Second, when common
features of prevailing domestic legal systems are established and applied by
analogy in matters in which international law is silent. Third, domestic law is
applied and interpreted by international courts and tribunals as a matter of law
as part of the governing law of the international dispute.
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