Journal of Legal Research: V. 23, No. 59, Autumn 2024

Attainment of the Right Theory; A Window to the
Justifiability of judges' Supervision on Ordinary Laws

Amirhossein Alizadeh’”, Ghasem Alizadeh’

1. PhD in Private Law, Faculty of Law, Tarbiat Modares University, Tehran, Iran.

*Corresponding Author: Email: alizadeh.amir@modares.ac.ir
2. PhD Student in Public Law, Faculty of Law, Mazandaran University, Mazandaran, Iran.

Email: ghasem1354alizadeh@gmail.com

479

S.D.LL.
The SD Institute of Law
Research & Study

Publisher:
Shahr-e- Danesh
Research And Study
Institute of Law

Article Type:
Original Research

DOI:

10.48300/jIr.2023.404238.2374

Received:
26 May 2023

Accepted:
7 August 2023

Published:
21 October 2024

ABSTRACT

Judge’s Fundamental judicial supervision on
ordinary laws is one of the most important issues
in the last decade. The problem is that the judge,
in the position of hearing the case and invoking
the rule of law, which may have a dual source in
the constitution and the ordinary, can act as the
basic supervisor of the ordinary law and set it
aside? The new viewpoint is based on the theory
of the attainment of the right and jurisdiction of the
Judiciary. According to this view, the patterns of
fundamental rules are based on the generality and
foundations of the legal system and derive from
all the effective norms affecting it and protecting
the fundamental rights of individuals, and the
judge as a selector person, due to the sources of
right, selects the justice verified rule and settles
the lawsuit. In this view, the legal rules are subject
to the basic duty of the Judiciary in such a way
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that the judge refuses to enforce them in dealing with laws that are contrary
to the reference and fundamental norms. This non-enforcement has a negative
character and cannot be used to repeal the law. In this view, the dominance of
the legal aspect of political supervision is not only in conflict with the theory of
separation of powers, but also in line with its goals and the rule of law.
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[Extended Abstract]

Judge’s Fundamental judicial supervision on ordinary laws is one of the
most important issues in the last decade. The problem is that the judge, in the
position of hearing the case and invoking the rule of law, which may have a
dual source in the constitution and the ordinary, can act as the basic supervisor
of the ordinary law and set it aside?

The constitution states that the main duty of the judicial system is to establish
justice, and the category of justice is one of the main concepts in the field
of rights and its recognition and implementation. Therefore, the realization of
justice requires confronting and measuring the right-orientedness of laws with
the fundamental norms of society, especially the prescribed in the constitution as
the main manifestation of democracy. From this point of view, the constitution
does not only have a formal concept, but the fundamentality of the legal rule is
measured based on its substantive value.

Acknowledgment of the right takes place within the context and scope of
justice. In the realization of such a goal, the court must refer to a series of legal
rules that guarantee its realization. The efficient means of achieving such a goal
is to use the supervision of judges on ordinary laws in such a way that in the
event of encountering a law that is contrary to the fundamental and reference
norms, as an selector authority, he refrains from applying contrary laws.

Such supervision is not capable of abolishing the law, but merely prevents
the application of disproportionate rules and is generally negative. On the other
hand, such supervision is legal and takes place in the capacity of asserting
rights and has no political function. For this reason, it does not conflict with
the political system and supervision arising from the principle of separation
of powers, and they agree with it in terms of the realization of justice and
legitimate freedoms and the realization of the rule of law.

In Iran's legal system, the supervision of judges on ordinary laws is not
inconsistent with the system of separation of powers arising from the constitution
and the special functions of the parliament and the Guardian Council. This issue
is confirmed in several ways; In terms of the text of the constitution, which
states that the main duty and mission of the judiciary is to protect justice. Justice
cannot be achieved except in the independence of the judge in determining the
rule with realization as a part of the process of ascertaining the right.

On the other hand, in terms of the principles governing the field of public
law, based on the protection of the fundamental rights and freedoms of
individuals, the supervision of judges is considered to be its guarantor. This
is especially important in Iran's legal system due to the lack of a clear and
proven responsibility system for the legislative branch, because even with the
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realization of a gross mistake in the approval of the law and non-observance of
the constitution and damage to the rights and freedoms of citizens, it is certain
that It is necessary to prevent the continuation of this loss and it is not possible
except with the intervention of the judiciary.

The new viewpoint is based on the theory of the attainment of the right and
jurisdiction of the Judiciary. According to this view, the patterns of fundamental
rules are based on the generality and foundations of the legal system and derive
from all the effective norms affecting it and protecting the fundamental rights
of individuals, and the judge as a selector person, due to the sources of right,
selects the justice verified rule and settles the lawsuit. In this view, the legal
rules are subject to the basic duty of the Judiciary in such a way that the judge
refuses to enforce them in dealing with laws that are contrary to the reference
and fundamental norms. This non-enforcement has a negative character and
cannot be used to repeal the law. In this view, the dominance of the legal aspect
of political supervision is not only in conflict with the theory of separation of
powers, but also in line with its goals and the rule of law.
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