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ABSTRACT

SorL The maintenance of the sovereign equality of

T e ™ states rests largely on the adherence to the law
of state immunity and its imperative respect.

This fundamental principle finds acceptance in
international documents, customary international
law, and international judicial practice.
Recognizing its importance, some governments

Publisher: . . ..
Shahr-o. Danesh have found it necessary to codify rules pertaining
Research And Study to state immunity within their domestic legal
Institute of Law systems, thereby establishing it as an independent
Article Type: law. Russia, following the adoption of the 2004
Original Research UN Convention, enacted regulations on state
Dol immunity, effective from 2016. However, the
T —— Ukraine crisis, coupled with Russia's military
invasion, and the subsequent seizure of Russian
Received: .
s assets abroad, as well as the stance of Russia and
eptember 2023 ] ) o
other governments regarding this crisis, has posed
Accepted:

a new challenge in the area of state immunity. By
11 November 2023

Published:
4 Junuary 2025 Copyright & Creative Commons:
© The Author(s). 2021 Open Access. This article is licensed under a Creative Commons Attri-
bution Non-Commercial License 4.0, which permits use, distribution and reproduction in any @ @
medium, provided the original work s properly cited. To view a copy of this licence, visit hitps:/
reativecommons.org/licenses/by-nc/4.0; BY NC
% 7

[Ehea




Mahshid Karbasi, The Rule of Immunity of the State ...

examining Russia's approach to this principle within its own legal framework,
and scrutinizing the extent of its commitment to the principle and its exceptions,
we can ascertain how Russia engages with foreign governments and evaluate the
likelihood of foreign governments seizing and detaining Russian assets beyond
its borders. Notwithstanding the fact that certain assets belonging to Russia
and its central bank have been seized, they have not yet been confiscated or
forfeited due to the legal barrier of state immunity. To date, many governments
have been unable to furnish the necessary legal permits and documentation to
take action against these assets.
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Countermeasures, Russian Federal Law No. 297.
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[Extended Abstract]

State immunity, a doctrine of utmost importance, must be observed to maintain
the principle of state sovereign equality. This doctrine has garnered acceptance
in international documents and customs as well as international judicial practice.
In 2004, the United Nations Convention on the Immunity of States and Their
Property was codified to coordinate and clarify immunity regulations, based on
the theory of restricted immunity. Although this convention has yet to be binding,
it has influenced the development of immunity law with certain provisions being
deemed as parts of customary international law. Recognizing the significance
of this doctrine, some states have found it necessary to establish immunity
rules within their domestic legal systems as independent legislation, taking the
initiative to codify these rules. Russia is among the states that, following the
codification of the 2004 United Nations Convention, took a significant stride
in the development of foreign state immunity law in the Russian Federation by
codifying and enacting immunity regulations. The Russian law on state immunity
has been effective since January 2016. The principle of countermeasures stands
as a prominent feature within the Russian immunity law. This principle entails
that if Russia and its assets are granted lesser immunity within the territory of
the responding state compared to what is provided in the Russian immunity
law, Russian courts are competent to restrict the immunity of the responding
state. While the principle of countermeasures may appear contradictory to the
objective of the 2004 United Nations Convention on the Immunity of States and
Their Property, which seeks to establish a universal regime of immunity, certain
legal systems around the world pay attention to countermeasures in matters of
immunity. Given that Russia's full-scale invasion of Ukraine in 2022 has so far
caused billions of dollars in damage to that country, imposing sanctions and
blocking its assets is one of the main mechanisms used by the international
community to pressure Russia and force it to stop its aggressive invasion.
Thus, the Ukraine crisis and Russia's military invasion of that country and the
seizure of some Russian assets abroad as well as the stance of Russia and other
governments regarding this crisis, has posed a new challenge in the area of state
immunity. As a general rule, it can be said that the assets of central banks have
enforcement immunity, and this immunity has both domestic (national laws)
and international (2004 UN Convention and international custom) origins.
However, as stated by Judge Abdul G. Koroma of the International Court
of Justice in his separate opinion during the 2012 Jurisdictional Immunities
judgment: "The law of state immunity has undergone significant evolution in
the past century. The circumstances under which a state is entitled to immunity
have been considerably curtailed, leaving room for the emergence of further
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exceptions that may continue to broaden gradually over time."

Nevertheless, such progress necessitates the collective efforts of multiple
states working in harmony to effectively hold Russia accountable for its
unlawful actions, thereby ensuring that it provides compensation for the
inflicted damages and fulfills its international obligations. Certain states claim
to provide solutions to resolve the problem of Russia's seized assets, with their
foremost objective being the financial utilization of these assets for the post-
war reconstruction of Ukraine. However, the confiscation of an asset mandates
proper investigations and establishing a link between the owner of the assets
and the commission of the crime, a connection that has yet to be established and
substantiated.

It is crucial to note the difference between the seizure or freezing of a
state's assets and the actual confiscation of those assets. While asset freezing
and blocking have been commonly employed by Western states, the act of
confiscation, apart from contradicting the universally accepted doctrine of
state immunity, also undermines the legal protections of companies and
individuals operating beyond the jurisdiction of their home state. The seized
assets belonging to Russia and its central bank cannot be simply confiscated
unless the perpetration of a crime has been proven. Worth mentioning is the fact
that in December 2022, the US Senate passed a bill with an absolute majority,
granting the US government the authority to confiscate Russia's blocked assets.
However, this bill surprisingly limited the scope of confiscation to assets
linked to criminal activities, and as a result, it has not been put into effect. By
examining the doctrine of immunity and Russia's approach to this doctrine in
its domestic legal system, while clarifying the extent of Russia's commitment to
this doctrine and its exceptions, we can ascertain how Russia confronts foreign
governments and evaluate the likelihood of seizing and detaining Russian
assets beyond its borders. Although certain assets belonging to Russia and its
central bank have been seized, they have not yet been confiscated or forfeited
due to the legal barrier of state immunity. To date, many governments have
been unable to furnish the necessary legal permits and documentation to take
action against these assets.

Considering all aspects at hand, it is worth acknowledging that while
legislators may enact laws permitting the confiscation and forfeiture of all
blocked assets, one must also contemplate the ensuing consequences and
outcomes. In this regard, and considering the possibility of countermeasures, the
international community has thus far been hesitant to embrace the repercussions
associated with confiscating the assets held by the Russian central bank and the
property of the state itself.
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