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ABSTRACT

The pre-sale contract of the building, which is
explained according to the CPC approved in 1389,
has a different mechanism from the civil law in
terms of dissolution, especially termination of the
contract. Notice these rules which are discussed in
the description of the article; Questions arise that
in case of shortage or increase in area or violation
of the obligation and defective construction, is
there a place to implement Articles 237 to 239
related to the condition of action and Articles
355, 384 and 385 of the Civil Code? What will
be the legal status of the pre-sale contract if the
construction contract is concluded between the
landowner and the contractor before the pre-
sale contract, and after the pre-sale contract is
concluded, the partnership contract is terminated
or it is not possible to fulfill it? This article
explains the specific conditions of this law and
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mentions the provisions of the cases of disputes over the area of the unit made
with the contract, which is the right of termination and compensation. It is also
said that non-observance of the formalities of the official document leads to
the withdrawal of the contract from the benefits of the pre-seller law, including
facilitating the right of termination for the pre-seller. Also, the present article,
while stating the different cases of termination of the construction participation
contract, shows that the termination has no effect on the pre-sale contract and
the land owner cannot waive his obligations by transferring the land.
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Participation in Construction.
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[Extended Abstract]

Due to the frequency and importance of housing pre-sale transactions, the
legislator enacted the building pre-sale law in 1389 to ensure public order
and support people's participation in housing construction, and its executive
regulations were also enacted in 1393. This law provided a mechanism to
prevent the parties' losses and reduce lawsuits, which determines the terms and
framework of concluding these contracts, but there are still challenges in this
field. The aforementioned law has been established focusing on the way of
setting up a special contract under the title of building pre-sale contract and the
regulations surrounding it. Knowing the terms, effects, rules and regulations
of any contract requires explaining the nature of that contract. According to
Article 1 of the Building Advance Sale Law approved in 1389, the building
advance sale contract is any contract with any title by which the official owner
of the land (pre-seller) undertakes to build or complete a specific building unit
on that land, and the said building unit with any The type of use becomes the
property of the other party of the contract (pre-purchaser) from the beginning
or during construction and completion or after the completion of construction
operations. Regardless of which division the pre-sale contract of the building
falls into, this article tries to express the special rules that this contract has in the
face of the contract of participation in construction. Since the pre-sale contract
according to the Civil Code, in terms of liquidation, especially termination of
the contract, has a mechanism different from the civil law, some of which have
been discussed in this article. The above-mentioned law has provided certain
rules for the parties to the contract in the implementation of their obligations.
But the institutions involved in the process of approving the law did not pay
special attention to the legal issues and ambiguities in the field of pre-sale of the
building and focused more on the enforcement mechanisms of this law.

Issues such as the format of the pre-sale contract, its main effect, the
guarantee of implementation of fraud compared to the law and the legal aspects
of the structure of the approved materials, are not only confusing but also lead
to confusion of the parties or the parties. The issue that is discussed more in this
article is about the effect of termination of contracts as a result of each other.

The contract of participation in construction due to economic participation
and pooling of people's capital in a special institution is very much considered
today, and sometimes mass construction companies and other construction
contractors, due to the economic status and purchasing power of the people,
take various contracts in this field. The conclusion of participation contracts in
the construction before or after the pre-sale contract of real estate and buildings
and vice versa has effects. It is explained that the pre-sale contract is in the
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spotlight due to the public's desire for continuous and low-cost investment, so
this is important. It is required that the obstacles and ambiguities in the path of
conclusion and implementation be removed from the parties. In order to facilitate
the matter and determine the rules, the legislator has tried to establish a suitable
structure by establishing the rules that will be discussed further. However, the
way of action of the legislator should be in a way that removes the obstacles
and not increases the obstacles and ambiguities, because the establishment of
regulations should be accompanied by the resolution of the problems and not
just the resolution of the task. Now, according to these rules that are discussed
in the description of the article; Some questions come to mind, that in case of
lack or increase of the area or violation of the implementation of the obligation
and defective building, is there a place for the implementation of articles 237 to
239 related to the condition of the act and articles 355, 384 and 385 of the Civil
Code? If before the pre-sale contract, the construction participation contract is
concluded between the land owner and the contractor, and after the pre-sale is
concluded, the participation contract is terminated or it is not possible to do so,
what will be the legal status of the pre-sale contract? This article explains the
special conditions of this law and mentions the rulings of the differences in the
area of the unit built with the contract, which has the right to cancel and receive
damages. It has also been said that failure to comply with the formalities of the
official document leads to the withdrawal of the contract from the benefits of
the pre-sale law, including the facilitation of the right of termination for the pre-
seller. Also, the present article, while stating the different types of termination
of the construction participation contract, shows that the termination has no
effect on the pre-sale contract and the land owner cannot avoid his obligations
by transferring the land.
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