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ABSTRACT

This article seeks to provide a sustained treatment
of the complex role that equality plays in
procedural thought. In this situation we are faced
with two mentalities about procedural equality in
the judicial process. Firstly, procedural equality
is an inevitable necessity, and secondly, how this
ideal concept should be considered in the design
and evaluation of all types of judicial systems.
However, due to the lack of a precise definition,
we are not completely sure what exactly is
meant when the concept of equality is expanded
under the rules of procedure, and in fact, we are
confused due to the consequences caused by the
apparent branches of procedural law. In short,
we know that we cannot have a fair trial without
procedural equality, but we are not sure what it
means exactly? This double rhythm has shaped
the discussions of procedural equality in academic
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literature and judicial procedure. This article aims to examine the obvious and
complex role played by equality in criminal and civil proceedings.
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[Extended Abstract]

Achieving to justice is the common aim of all judicial systems. But attain to this
aim requires creating equal situation for all litigants in the proceedings within
the framework that called “procedural equality”. In relation to procedural
equality in civil and criminal proceeding, there are two important situations
in the judicial process. First, it’s necessity, which seems inevitable.Second,
its application in the design and evaluation of various data systems. Along
with the expansion of the concept of ritual equality under the rules of civil
procedure, the ambiguity about this concept is also increasing.The main source
of these ambiguities is also due to the lack of clarity about the concept of this
institution and its effects in the middle of formal divisions (civil and criminal)
in the judicial process, the mechanism of achieving this concept, its effect on
the evaluation of concepts such as fairness in judicial systems and the way of
reflection It is in judicial literature and legal doctrine.Therefore, it is necessary
to clarify its precise nature and its role in the process of civil and criminal
proceedings separately. When the concept of procedural equality is expressed,
the first ambiguity that arises is; equality in what? To answer this ambiguity,
if we analyze the common description of judicial systems, that do not respect
equality, we find that, these systems either fail to address inequalities in judicial
instruments or create a set of unequal procedural rules or lead to contradictory
outcomes. Improving the mentioned situations requires compliance with
conditions including; equipage equality, rule equality and outcome equality.
Each of the aforementioned equalities has different functions from each
other; failure to comply with one of them will create procedural inequality, and
the sum of them, will create procedural equality. Each of the mentioned types of
equality has common and at the same time, distinct goals in the judicial process.
In addition, each of them has a different function from each other; Equality in
equipage serves accuracy in proceedings and avoiding deadlock in justice by
adjusting the basic according to which the burden of proving the claim always
on the plaintiff. Because the broad interpretation of this rule cause imposing
some proof requirements beyond the power of the plaintiff, which generally
does not have the possibility of public access to that information. One of the
mechanisms for applying equality of opportunity in civil proceedings is the
separation between procedural rules governing contractual and non-contractual
claims as tort; because in contractual claims, due to the nature of that claims,
the initial assumption is based on the principle of the necessity of contracts and
equality between the parties to the contract. Therefore, it is necessary to apply
the rules of procedure in accordance with this basic assumption. However,
the realization of procedural equality in non-contractual dispute requires the
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establishment of exceptional rules and requires an explanation for the access
of those who do not have access to evidence discovery mechanism to prove
their claims and defenses. This is the rule that is called as “equality of arms” in
criminal proceedings. Therefore a fair proceeding take place when the parties are
in equal situation; in this situation, outcome of the trial process is the outcome
of the dispute between the parties who have equal opportunities in all aspects;
In other words, this principle aims to propose a perspective under the title of
“instrumental justice” in the proceedings. Therefore, procedural equality seeks
to create distributive justice, through the creation of legal capacity for litigants
to file a lawsuit and present their evidence. In this framework, by adjusting
the rule of imposing the burden of proving the claim on the claimant, and also
by balancing the costs and providing the possibility of free use of lawyer and
expert services, appropriate facilities will be provided to those who do not have
access to judicial facilities. Rule equality, as the second type of ritual equality,
is based on an unwritten principle according to which litigants have the right to
equally benefit from rules that guarantee their general and fundamental rights.

These rules, which are based on facts combined from the law, evidence and
special circumstances governing the dispute, can be applied in all legal matters
both civil and criminal, and its main function is to provide transparency and
discipline is in the proceedings. Based on this, if the court is a legal authority
for applying binding legal rules in the litigation process, there should not be
any difference between the criminal and civil courts if the common binding
principles and rules are applied; However, due to the fundamental distinction
between criminal and civil law, the function of the principle of equality is
consequently different in criminal and civil procedures. Based on the concept
of outcome equality as the third type of equality, in a trial based on the
principle of legality of proceedings, a fair judgment is achieved when similar
proceedings lead to equal results.The most important function of this type of
equality is that prevents the courts from making decisions and issuing sentence
contrary to the legal community’s prediction of the outcome of the dispute.
Despite this, applying the principle of procedural equality in outcome does not
mean abandoning the judge’s thinking and effort in discovering the truth and
mechanizing the judicial system by introducing a predetermined program.

This article tries to explain the concept of procedural equality in the
structural arrangement and functioning of the judicial system, methods and
similar forms by applying the analytical and descriptive method with emphasis
on the substantive explanation and paying attention to the necessity, origin, and
effects and mechanism through which equality is used in the civil and criminal
procedures.
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