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ABSTRACT

From the perspective of social justice, ethnic,
religious, and sectarian diversity should not
be perceived as a threat to territorial security
but rather as an opportunity for collective
flourishing and balanced national development
through constructive intercultural engagement.
Nevertheless, in Iran - as in other nations - national
identities and sacred symbols have occasionally
been subjected to defamation by natural or legal
persons, whether due to ideological absolutism
or under the guise of free expression. Such acts
have provoked profound offense among domestic,
national, and at times global audiences, inflaming
intergroup tensions and public sentiment. Within
Iran’s penal system, criminalization and punitive
measures, as articulated in both general and
specific legal provisions, have been instituted out
of necessity to safeguard the underlying values of
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these protected phenomena. The most recent legislative initiative in this domain
is a bill proposed by members of the Islamic Consultative Assembly, designated
as Article 608 bis of the Islamic Penal Code (Ta’zirat). This raises a critical
jurisprudential question: To what extent does the substance of this provision
substantively address the lacunae in the penal dimensions of this issue?
Employing a descriptive-analytical methodology with a doctrinal legal research
approach, this study finds that the proposed Article demonstrates both strengths
and deficiencies. Positively, it advances the legal framework by conditioning
the actus reus of insult upon demonstrable harm to protected categories
(e.g., ethnicities, religions) and mandating proportionate complementary
punishments. However, it remains vulnerable to substantive critique in several
respects: (1) its silence regarding the denigration of recognized non-Islamic
faiths where intended to incite social unrest; (2) the absence of explicit
recognition of legal persons’ capacity to commit such offenses; and (3) an
incomplete sanctions regime - particularly the failure to codify objective and
offense-specific aggravating circumstances for sentencing. These omissions
undermine the provision’s potential efficacy as a deterrent and its alignment
with broader principles of legal precision and equity.

Keywords: Insult, Ethnicity, Religion, Sect, Elements of Crime, Guarantee of
Criminal Execution.
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[Extended Abstract]

Minorities, as segments of society distinguished by distinct national, ethnic,
racial, religious, or cultural characteristics, are particularly vulnerable to
discrimination, humiliation, and hate crimes. This article focuses on insults as
a subset of such offenses, which constitute intentional acts motivated by the
perpetrator’s prejudice or animus toward the victim’s protected characteristics,
such as race, ethnicity, or religion. Given the profound psychological and
emotional harm inflicted on victims, a robust criminal policy must impose
stringent accountability on perpetrators. From the perspective of social justice,
such diversity should be viewed not as a threat to national security but as a
catalyst for collective growth and balanced development through constructive
engagement. Nevertheless, in Iran - as elsewhere - national identities and sacred
values are frequently insulted by natural or legal persons, whether through
ideological hegemony or under the pretense of free expression, resulting in
widespread offense that resonates domestically and internationally. Iran’s penal
system has historically criminalized such conduct through general and special
provisions to safeguard these protected values. The most recent legislative
initiative, proposed by the Islamic Consultative Assembly, is Article 608 bis of
the Islamic Penal Code. The justification for this provision rests on the principle
of public interest, which mandates the rejection of ethnic, religious, and cultural
intolerance. Consistent with this principle, no individual may be deprived of
fundamental rights - such as the freedom to practice religious or ethnic customs
- on the basis of immutable traits like race or language. This rule advances
the preservation of societal cohesion by preventing state endorsement of any
single ideology. However, such protections do not negate individual autonomy;
rather, they ensure the freedom of expression within the bounds of respect for
the rights of others. This study evaluates the provision’s efficacy in addressing
gaps in the penal framework. Employing a descriptive-analytical methodology
and doctrinal research, it finds that while the proposed article makes notable
advances - such as conditioning the actus reus of insult on demonstrable harm
and prescribing mandatory supplementary punishments - it suffers from critical
flaws:

1. Classification Error: Insults targeting ethnicities or religions, despite
their threat to public order, are categorized as crimes against individuals rather
than societal interests.

2. Jurisdictional Limitations: The inefficacy of enforcement stems partly
from constitutional constraints, particularly the narrow jurisdiction of juries
in adjudicating crimes involving public sentiment. Under Article 168 of the
Constitution, judges - not juries - determine whether conduct constitutes an




Mohsen Sharifi, Evaluation of Article 608 bis of the Islamic Penal ...

insult or its impact on public opinion.

3. Ambiguity in Mens Rea: The omission of specific intent (dolus
specialis), despite the requirement under Article 144 of the Islamic Penal Code
to establish "public hatred," renders the provision legally inconsistent.

4. Inadequate Aggravating Circumstances: The provision neglects
contextual factors that exacerbate harm, such as perpetration in media spaces,
public assemblies, or sacred settings, or exploitation of official titles.

5. Ambiguity Regarding Legal Persons: The failure to use the term "any
person" creates ambiguity about the liability of legal entities, contrary to the
general provision of the article.

6. Disproportionate Penalties: The prescribed sixth-degree fine or
seventh-degree imprisonment fails to reflect the gravity of such offenses in
public perception or deter systemic desecration of protected symbols.

7. Gaps in Protecting Non-Islamic Faiths: The insult provision’s silence
on intent to incite chaos against non-Islamic religions forces reliance on
inadequate deterrents.
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