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ABSTRACT

Every person can prevent the unauthorized
appropriation of their names, likenesses or other
aspects of their persona. Today, this right which
is called right of publicity, has found commercial
value and monetary function in all societies.
Therefore, at first glance, it may seem that we must
regard this right as an assignable, descendible
and waivible right, just like other properties.
But this right is also related to different aspects
of personality. So, as well as property, right of
publicity is essentially a personality right which
has none of the characteristics mentioned above.
Furthermore, right of publicity is basically used
to influence consumers in advertisements. So,
the legal prerogatives we take into account for
celebrities, must not make it possible to induce
people and give them false information about
products and services which are advertised by
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them. In other words, in legal deliberation of this right, we must take public
order and personality rights into mind as well as its monetary function. This
article will seek a way to modify proprietary aspects of right of publicity with
respect to personality and public order.
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[Extended Abstract]

Nowadays, under the influence of the spread of media and especially the spread
of social networks, we are faced with a large number of famous people. In
line with this evolution, the suppliers of goods and services, more than ever,
promote their sales, using celebrities’ pictures, names, and other personality
characteristics in several types of media as an effective technique in increasing
their profit. Thus, in our era, the media creates fame for a group of people, and at
the same time provides a platform for them to exploit their fame commercially
by promoting various goods and services. In this way, we can claim that modern
fame has gained economical value and commercial function. So, it is natural
to expect that law must support the famous people in such a way that they can
control the use of their identity features. In this regard, the right of publicity
protects against the unauthorized commercial appropriation of their identity. In
other words, the recognition of such a right for famous people will mean that
they can make commercial use of their personal characteristics as they want and
prevent others from using them without their permission. However, despite the
recognition of the right of publicity in general in many legal systems, there is
a disagreement about its legal nature in doctrine. In other words, whether the
right of publicity must be identified in the category of property rights or must be
considered as a personality right, is an important question that strongly affects
the legal characteristics that are expected from this right, because personality
rights are basically non-transferable, non-waivable, non-descendible and
non-seizable, while on the other hand, property rights can be contractually
transferred, can be waived, can be inherited and can be seized. So, these two
approaches are exactly opposite of each other. In the meantime, the reality is
that famous people appear in advertising activities and earn money in this way,
and this issue is also accepted and even established in commercial practice.
So, right of publicity is a property as a real fact in our societies. However,
this right is inevitably dependent on personality because its subject are personal
characteristics such as name, image, and voice, which are all classified in the
rights related to personality and are the most important examples of these
rights. In addition, it cannot be denied that a person's fame is a product of his
or her personality and identity; It means that a person has become famous for
his/her identity and personality. Therefore, we cannot ignore the relationship
between the right in question and the person's personality. In this way, a middle
approach should be adopted. We must accept that the right of publicity has a
dual nature: on the one hand, it is a property right, and on the other hand, it is
tied to a person's personality. It should also not be forgotten that the right of
publicity has social effects and is directly used to attract the attention of the
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public, and therefore, in adjusting the characteristics of this right, public order
must also be considered. Now, by accepting the duality of the right of publicity
on the one hand and the requirements of public order on the other hand, the
main challenge will now be how to adjust the effects and characteristics of the
right of publicity. In this way, the question of the upcoming article is what the
nature of the right of publicity is. and by assuming that this right is accepted
as a property right, the second question is whether it has all characteristics of
a property right or not. In response to these questions, we must doubt about
this view that all property rights are automatically recognized as transferable,
descendible, waivable and seizable. The use of the right of publicity, whether
by the person or by others, has two important restrictions: 1. Personality respect
and freedom as personality rights and 2. Public order and avoiding deception.

Based on these two points, we must prohibit the complete and absolute
transfer of the right of publicity, the absolute freedom of the heirs in any
exploitation of the deceased's reputation, the seizure of the right publicity, and
the waivability of the right of publicity, Because these authorities seem to be
compatible with the financial nature of the right of publicity, but they conflict
with the necessity to respect the personality as well as public order.

However, the partial transfer of the right of publicity, or in better words, the
partial use of identity features, the descendibility of the right of publicity by
preserving the dignity of the deceased person, and waivability of the financial
gains resulting from the use of the right of publicity by the person, do not face
the aforementioned obstacles and are therefore accepted.
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