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ABSTRACT

In claims where the supporting evidence is a
notorial document, its admissibility against third
parties is imposed upon the court, and the judicial
authority is compelled to give effect to its contents.
However, regarding private documents and their
admissibility against third parties, there is no
agreed-upon standpoint. It is not decided for cases
where the claim's supporting evidence is a private
document, whether judicial authorities can rely
on the principle of validity (sihat) to invoke the
contents of private documents as a legal recourse
against third parties, or whether admitting such
documents requires judicial examination! Despite
the differing opinions in this context, through
an analytical and reasoned examination of the
regulations on private documents, it might be
claimed that in matters where the legislator has
deemed the execution of a notorial document
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mandatory or has stipulated the observance of formalities such as registration
and publication of notice, invoking a private document against third parties is
not conceivable; but in other domains, if the private document possesses the
essential conditions for the validity of transactions, and provided it is entertained
by the court in the form of a final judgment, it is admissible against a third party
who was aware of the existence and content of the private document, unless it
is nullified through one of the methods of appealing judgments.
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[Extended Abstract]

In claims where the supporting evidence is a notorial document, its admissibility
against third parties is imposed upon the court, and the judicial authority is
bound to give effect to its contents. However, regarding private documents and
their admissibility against third parties, there is no clear-cut perspective. It is not
clear for the cases where the claim's supporting evidence is a private document,
whether judicial authorities can rely on the principle of validity (sihat) to invoke
the contents of private documents as a legal recourse against third parties, or
whether invoking such documents requires judicial examination. In many
legal systems, the principle is the consensual and non-formalistic nature of
contracts, but the unregulated invocation of private documents in courts creates
numerous risks for third parties. Accordingly, the legislator has in this regard
pursued a protective approach towards third parties and various regulations
have been enshrined for the registration and public notice of legal acts, whose
main objective is to inform third parties or to create a basis for third parties to
become aware of the existing legal facts.

Failure to observe these legal formalities results in the mentioned legal
acts being inadmissible against third parties. It is common to present a private
document as evidence in legal proceedings. Therefore, the first challenge that
arises for a third party is the conflict between this private document and the
evidence that the third party possesses to prove their right. In the next stage,
if the private document is admitted by the adjudicating court, the legal acts
in which the third party is in some way a beneficiary will be affected, and it
may even lead to their invalidation. Judicial verdicts and executive actions that
have been issued or executed in favor of the third party will also be affected by
this matter. Consequently, the admission of private documents in courts creates
numerous legal consequences for third parties. In Iranian legal literature, there
is no consensus regarding the admissibility of private documents against third
parties. Regarding transactions of registered real estate with private documents,
the differences of opinion are more pronounced. Judicial practice has also not
followed a uniform approach in this domain. It can be inferred from unifying
precedents that some courts, citing the provisions of the Law on Registration
of Deeds and Properties, consider the execution of a notorial document a
prerequisite for the validity and authenticity of transactions involving registered
real estate, and consequently deem unregistered transactions invalid. Yet some
believe that, considering the general rules of contracts and proprietorship in
the Civil Code and also the general Rules of Evidence, which consider private
documents alongside notorial documents as means of proof, a subsequent
notorial document can be annulled due to its conflict with the contents of a
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prior private document. In contrast, it has been stated that a distinction must
be made between Law of Proprietorship and Law of Contracts; as follows:
despite Article 48 of the Law on Registration of Deeds and Properties, pursuant
to Articles 46 and 47 of the same law, although the contract subject of the
private document is valid and actionable, when it comes to burden of proof, a
conflicting notorial document should not be annulled based on a prior private
document. Obviously, the aggrieved party may seek compensation for their
damages from the person who transferred the immovable property subject of
the prior contract to someone other than them according to a notorial document.
The jurisprudential approach of the Guardian Council regarding Articles 22
and 48 of the Law on Registration of Deeds and Properties has also induced
divergence of court opinions. Despite the differing opinions that exist in this
context, through an analytical and reasoned examination of the provisions
governing private documents, it might be claimed that in matters where the
legislator has deemed the execution of a notorial document mandatory or has
stipulated the observance of formalities such as registration and publication of
notice, invoking a private document against third parties is not admissible. But
in other domains, if the private document possesses the essential conditions for
the validity of transactions, and provided it is entertained by the court in the
form of a final judgment, it is admissible against a third party who was aware of
the existence and content of the private document, unless it is nullified through
one of the methods of appealing judgments.
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