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ABSTRACT

Since punishment results in the deprivation or
restriction of a significant portion of individuals'
fundamental rights, an act which is generally
considered contrary to principle and prohibited,
its imposition requires rational and theoretical
justification. In this regard, two principal
approaches, the retributivist and utilitarian
theories, explain and justify punishment. The first
approach views the commission of a crime as a
violation of justice and morality and considers
punishment a means for their restoration and
reparation, whereas the second approach deems
punishment justified by virtue of its preventive
aims and the beneficial consequences it entails.
Some contemporary philosophers of criminal
law have sought to combine and formulate these
two theories into new frameworks to remedy
their deficiencies. This study aims to assess
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the feasibility of justifying the punishment of conjoined twins in a situation
where only one twin is guilty and it is impossible to separate them, within the
context of the aforementioned theories. Examining each theory individually
and applying them to the subject reveals that no theory can justify punishing
the guilty twin while simultaneously not punishing the innocent one. The study
is foundational and takes a step towards developing the theoretical literature
concerning the justification of punishment in specific and exceptional cases.
Utilizing a descriptive-analytical method, the study seeks to elucidate the
justificatory capacity of punishment philosophy theories when confronting
challenging instances.
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[Extended Abstract]

This study aims to assess the feasibility of justifying the punishment of one of
conjoined twins in a situation where only one twin is guilty and it is impossible
to separate them. The simultaneous growth of two embryos in the womb leads to
the development of conjoined twins. Conjoined twins are classified into various
types based on the degree of their bodily connection, the most common of which
are Thoracopagus twins. These twins are positioned face-to-face, joined at the
chest and spine, and share a common heart. Another category is Omphalopagus
twins, who are joined at the chest, have two separate hearts, and share a
common liver. Other groups are known as Teratacatadidymus, Pygopagus, and
Parapagus twins. These twins have a double upper part and a single lower part.
In Pygopagus, the twins are positioned back-to-back, usually share a common
anus, and may share a common spinal cord. Parapagus twins are joined at the
sides, share a common pelvis, and are observed in different forms: separate chest
and head (Dithoracic), separate heads with a common chest (Dicephalic), and
two faces on one head (Diprosopus). Therefore, Thoracopagus, Omphalopagus,
Dithoracic, and Dicephalic twins, due to having two separate heads or two
separate reasoning faculties, are considered two distinct persons; and if one twin
commits a crime, the other one will be innocent. Since punishment causes the
deprivation or restriction of many fundamental rights of individuals, and this is
generally prohibited, its imposition requires rigorous justification. Retributivist
and utilitarian theories are mainly utilized in justifying punishments. One views
the commission of a crime as a violation of morality and justice and justifies
punishment in an attempt to restore them, while the other justifies the execution
of punishment based on its aspirations and the positive consequences resulting
from it. Some contemporary philosophers of criminal law have sought to
combine and formulate these two theories into new frameworks to remedy their
deficiencies. The study finds that none of the philosophical theories can justify
punishing one of the conjoined twins. According to classical retributivism,
only the guilty party should be punished, and the effects of carrying out the
punishment should not extend to innocent individuals. However, by punishing
the guilty twin, the innocent twin is also affected. Modern retributivism deems
punishment justifiable for retrieving the unfair advantage the offender gained
by committing the crime, the social censure of criminality, or the necessity
of expressing citizens' anger and repudiation against the offender. In these
cases as well, the focus of the punishment's justification is the guilty twin,
yet the punishment also affects the innocent twin. This is despite the fact that
the latter has not committed a crime to deserve punishment for gaining an
unfair advantage, committing a moral wrong, or arousing society's punitive
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sentiments. Therefore, neither classical nor modern retributivism can justify
punishing the guilty twin. According to utilitarian theory, either punishing both
the guilty and innocent twins is justified due to its positive consequences, or not
punishing either of them. Consequently, it is impossible to justify punishing one
and not punishing the other. Hybrid approaches are incapable of justifying the
punishment of the guilty twin. Negative retributivism deems the punishment of
the innocent twin unjustified, and since punishing the guilty twin results in the
punishment of the innocent twin, punishing neither twin is tenable.

Consequentialist retributivism is applicable when dealing with a large
number of offenders, such that not punishing one of them in exchange for
punishing two or more can be justified. However, in this case, there is one
guilty twin and one innocent twin, and not punishing one will not lead to the
punishment of a greater number of guilty individuals. Other hybrid approaches,
due to their concurrent application of retributivist and utilitarian justifications,
suffer from the aforementioned objections, because the result of combining
the two is the punishment of both the guilty and innocent twins or the non-
punishment of both of them. This study is seminal and takes a step towards
developing the theoretical literature regarding the justification of punishment in
very rare and exceptional cases. Furthermore, the discussion will be presented
on the assumption that separating the twins through surgery is unfeasible.
The research method is descriptive-analytical; as it seeks to elucidate the
justificatory basis of punishment philosophy theories when confronted with
challenging instances. Data has been gathered through library research and the
review of relevant Persian and English literature.
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