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ABSTRACT

In  many contemporary legal  systems,
"homosexuality" is formally recognized and
carries legal effects. One of these legal effects is the
feasibility of marriage between two homosexuals,
which itself entails significant legal controversies.
A consequences of marriage is having children,
and since it is biologically impossible for a
homosexual couple to have a child, the issue of
awarding custody to homosexuals has garnered
attention. From a human rights perspective,
according to the Convention on the Rights of
the Child, securing the child's best interests is
the paramount guiding principle in decision-
making concerning children. This article aims,
by employing a descriptive-analytical method,
to analyze the issue of awarding custody to
homosexuals in light of the standard of the best
interests of the child. Findings indicate that, given
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the non-standard status of homosexuals and the child's need for upbringing and
education by parents of two different sexes, the best interests of the child are
not secured under the guardianship of homosexual individuals and families;
and according to the human rights standards of the Convention on the Rights of
the Child, awarding custody to such individuals should not be permitted.
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[Extended Abstract]

Homosexuality (and its legalization/prohibition) has been one of the most
contentious ethical, religious, and legal discussions in recent decades.
Historically, this phenomenon was considered reprehensible and legally
prohibited or criminalized. However, in many contemporary legal systems, it is
formally recognized and carries legal effects. One of the primary legal effects
is the question of the possibility of marriage between two homosexuals, which
is currently recognized in the laws of 35 countries. One of the consequences
of marriage is having children, and since it is biologically impossible for a
homosexual couple to have a child, the issue of awarding custody and
guardianship of children to homosexuals has garnered considerable attention.
Apart from religious or ethical principles, from a legal perspective, there are
different ways to examine the legitimacy of such a matter; such as, attention to
the issue of child's rights and an examination of whether such custody aligns
with securing the rights of the child. In discussing children's rights, the issue
of securing the "best interests of the child" is the most pivotal one that legal
scholars focus on; that which serves to secure these interests is accepted, and
matters that do not accomplish so are dismissed. The best interests of the
child are matters that secure his/her greatest benefit and good. This principle
is considered of utmost importance and the cornerstone of the Convention on
the Rights of the Child in international law. This article aims, by employing
a descriptive-analytical method, to analyze the issue of awarding custody
to homosexuals in light of the standard of the best interests of the child. In
explaining the relationship between the best interests of the child and his/her
guardianship by homosexuals, the first point is to examine whether the condition
of these individuals themselves is normal. If it is determined that they are in
an abnormal human- psychological and physical- condition, their guardianship
cannot secure the interests of the child.

In the past, homosexuality was considered an illness and an abnormal
condition that needed to be treated. However, the predominant trend among
psychology and psychiatry researchers in recent decades has been that
homosexuals do not differ significantly from others and their sexual orientation
cannot be considered a disorder; the present study briefly examines these two
divergent arguments. Nevertheless, the recent view is criticized by notable
opponents who maintain that homosexuality is a disorder and homosexuals
are drived by an abnormal orientation. Furthermore, scientific findings have
documented that for the proper physical and psychological development,
children need the education and upbringing provided by two parents of different
sexes. In other words, girls and boys each learn something from their father
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or mother that a parent of the opposite sex cannot teach them. The father and
mother each foster distinct aspects of the child's moral, emotional, gender-
related, emotional, etc., development and provide part of the education their
child needs. Therefore, a complete family is one where the child follows the
path of growth and perfection under the upbringing and education of both a
father and a mother, and this is a best interest of the child unfeasible under the
supervision of a homosexual couple. Even assuming the normality and health
of a homosexual couple, from this perspective, one cannot rule in favor of
permitting them to legally adopt a child. Based on the foregoing, for at least the
two said reasons, the child's best interests are not served through the upbringing
and education of homosexual individuals or couples, and this is contrary to
the child’s interests articulated in international instruments, particularly the
Convention on the Rights of the Child; that is, such custody does not secure
the child's interests, and it must be ruled as impermissible based on the rules of
international law.
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