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ABSTRACT

SorL The legislator of the Iranian legal system,

T e ™ taking into account the views of some jurists,
has accepted a hierarchical relationship among

remedies and, in case of the obligor’s refusal
to perform his obligations, has considered
compelling him to perform as taking precedence
over the termination (rescission) of the contract.

G uplsher: However, in cases where the obligor’s refusal
Research And Study is based on law, specific performance cannot be
Institute of Law utilized; in fact, a legitimate refusal based on a
Article Type: legal right falls outside the rule of compelling the
Original Research obligor to perform his obligations. On the other
bol: hand, Article 377 of the Civil Code stipulates the
Y — possibility for the parties to a contract to refuse to
; perform their obligations. The right of retention
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contract, and in this manner, according to some views, the performance of the
contract is brought to an impasse. In this research, the possibility of compelling
the obligor in the event of his refusal based on the right of retention, derived
from Article 377 of the Civil Code, is studied using a descriptive-analytical and
field research method, while also examining judicial practice. Ultimately, as
a finding of the research, it appears that the creation and exercise of the right
of retention should be contingent upon cases where the obligor clearly refuses
to perform his obligation, or where indicia and circumstances indicate non-
performance, in which case compelling him would also be unimpeded.
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[Extended Abstract]

Given the differing views on applying remedies and the existence of two
theories - the parallel and the hierarchical order of remedies - the legislator
of the Iranian legal system, taking into account the views of some jurists, has
accepted a hierarchical relationship among remedies and, in case of the obligor’s
refusal to perform his obligations, has considered compelling him to perform as
taking precedence over the termination of the contract. However, a distinction
must be made, separating the specific performance of the obligor in cases where
the refusal to perform is based on law (lawful refusal) from cases where the
refusal occurs contrary to law (unlawful refusal). In cases where the refusal to
perform is contrary to law, compelling the obligor to perform is applicable as a
remedy, and the refusing obligor can be forced to perform his obligation, as his
action has been unlawful and one must act in line with the law and contractual
terms. One of the means to achieve this is the use of the remedy of specific
performance. However, in cases where the obligor’s refusal is based on law,
specific performance cannot be utilized. In fact, a legitimate refusal based on
a legal right falls outside the rule of compelling the obligor to perform his
obligations; because if one could claim the possibility of compelling an obligor
whose refusal to perform his obligations is lawful, it would in effect constitute a
frustration of the legislative purpose, which is unbecoming of any legal system
or legislative action. That is, one cannot use a legal instrument to remove
or nullify legal rights. With this explanation, Article 377 of the Civil Code
stipulates the possibility for the parties to a contract to refuse to perform their
obligations, which is referred to as the right of retention (“Haq-e Habs” in civil
law; akin to the French “droit de rétention”; or common law “right to withhold
performance”). The right of retention under the said article is recognized as
an absolute right that can be exercised by either party immediately upon the
formation of the contract, and in this manner, according to some views, the
performance of the contract is brought to an impasse. In other words, after
the formation of the contract, either party can, by invoking Article 377 of the
Civil Code, refuse to perform his own obligation and make its performance
conditional upon the performance of the counterparty’s obligation.

This situation not only will not lead to the performance of the contract
but will confront it with non-performance. In this research, the possibility of
compelling the obligor in the event of his refusal based on the right of retention,
derived from Article 377 of the Civil Code, is studied using a descriptive-
analytical and field research method, while also examining judicial practice. In
the judicial practice of the Iranian legal system, and considering that judicial
authorities, when compelling an obligor to perform his obligations, examine the
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parties’ right of retention and, if Article 377 of the Civil Code applies to the case
at hand, deem specific performance inadmissible, it is necessary to examine
specific performance in relation to an obligor whose refusal is based on the
right of retention. Ultimately, as a finding of the research, it appears that the
creation and exercise of the right of retention should be contingent upon cases
where the obligor clearly refuses to perform his obligation, or where indicia and
circumstances indicate non-performance, in which case compelling him would
also be unimpeded. That is, although the conclusion of a contract gives rise to
the right of retention, its exercise and application are not possible immediately
after the contract’s conclusion. Rather, it must be considered a suspended right
that becomes exercisable only after the occurrence of its condition precedent,
namely the non-performance of the counterparty’s obligation. This interpretation
of the right of retention will not negate the application of specific performance
in the legal system in cases where the obligor refuses to perform his obligation,
and it serves to strengthen and solidify contracts and the principle of the prompt
performance of obligations.
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51. Article 1219: Une partie peut refuser d’exécuter son obligation, alors méme que celle-ci est exigible,
si ’autre n’exécute pas la sienne et si cette inexécution est suffisamment grave.
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53. (1) Hat der Schuldner aus demselben rechtlichen Verhéltnis, auf dem seine Verpflichtung beruht,
einen filligen Anspruch gegen den Gldubiger, so kann er, sofern nicht aus dem Schuldverhiltnis sich
ein anderes ergibt, die geschuldete Leistung verweigern, bis die ihm gebiihrende Leistung bewirkt wird
(Zuriickbehaltungsrecht). (2) Wer zur Herausgabe eines Gegenstands verpflichtet ist, hat das gleiche
Recht, wenn ihm ein falliger Anspruch wegen Verwendungen auf den Gegenstand oder wegen eines
ihm durch diesen verursachten Schadens zusteht, es sei denn, dass er den Gegenstand durch eine
vorsitzlich begangene unerlaubte Handlung erlangt hat.
54. Hannes Unberath, Angus C. Johnston & Basil Markesinis, The German Law of Contract: A
Comparative Treatise (Oxford, Hart Publishing, 2006), 355.
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64. Article 1220: Une partie peut suspendre 1’exécution de son obligation dés lors qu’il est manifeste que

son cocontractant ne s’exécutera pas a 1’échéance et que les conséquences de cette inexécution sont
suffisamment graves pour elle. Cette suspension doit étre notifiée dans les meilleurs délais.
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