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ABSTRACT

Incaseswhereoneofthepartiestoacontractbreaches
SDLL. its obligations without a legal authorization basis,

T esearch & Study the possibility of contract avoidance as a remedy
has been provided for in some legal systems and

in international instruments. Now the question is,
what are the conditions for utilizing this remedy
and what should the desirable situation be? This
inquiry, recruiting a descriptive-analytical and
comparative framework, seeks the answer in the
1980 Vienna Convention, Iranian law, and Iraqi
law. The examinations revealed that in Iraqi law,
avoidance due to breach of contractual obligations
is specific to bilateral contracts (synallagmatic
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contracts and principally, the prerequisite for the right to avoid is a prior
demand from the court for compelling the obligor to perform the obligation.
In the Convention, a fundamental breach of contract is the main criterion for
avoidance, but this is not the case in Iraqi and Iranian law, although in Iraqi law,
a minor breach does not lead to avoidance. The destruction of both counter-
performances in the contract in Iranian law principally does not prevent
avoidance, but in Iraqi law, the ability of the party requesting avoidance to
restore the status quo ante and in the Convention, the ability of the buyer to
make restitution of the goods is principally a condition for avoidance. In this
inquiry, it is suggested, among other things, that avoidance not be accepted
in cases where the breach of contract is not serious according to customary
practice, and that the Iranian legislator, for harmony with economic and judicial
exigencies, replace the necessity of demanding compulsory performance from
the court with a notice demanding performance of the obligation.
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[Extended Abstract]

In cases where one of the parties to a contract breaches its obligations without
a legal authorization basis, the possibility of contract avoidance as a remedy
has been provided for in some legal systems and in international instruments.
Now the question is, what are the conditions for utilizing this remedy and
what should the desirable situation be? This inquiry, using a descriptive-
analytical and comparative framework, seeks the answer in the 1980 Vienna
Convention, Iranian law, and Iraqi law. Findings indicate that in Iraqi law,
avoidance due to breach of contractual obligations is specific to bilateral
contracts (synallagmatic contracts); with the justification that if either party
to the contract has not obtained its contractual right, it must be released from
performing the contractual obligations it has undertaken. Furthermore, in
unilateral contracts, if the obligor breaches the obligation, there is no need to
grant the right of avoidance to the obligee because no obligation is incumbent
upon the obligee to extinguish through the exercise of the right to avoid. Of
course, since there is a difference of opinion regarding the classification of
some contracts as unilateral or bilateral contracts, the specificity of avoidance
to bilateral contracts has created ambiguities regarding the avoidance of some
contracts in Iraqi law. In this legal system, granting the right of avoidance to
the obligee requires the obligee's readiness to perform its own obligations and
the provision of a notice demanding performance from the obligee. The notice
makes the obligor aware of the breach it has committed and informs it that if
it does not perform its obligation within the period specified in the notice, the
obligee will resort to judicial measures which can lead to the dissolution of
the contractual relationship and also, if appropriate, a claim for compensation
for damages. This is while the Convention governs the International Sales of
Goods (a bilateral contract) and the mentioned notice is not necessary except
in some cases. In Iranian law, avoidance is not specific to bilateral contracts
and even a clear definition of bilateral and unilateral contracts is not observed
in this legal system; rather, instead of paying attention to this classification of
contracts, attention has been paid to the existence of legal bases for avoidance
such as the rule of prohibition of harm (la dharar) in granting the right to avoid.
In Iranian law, breach of obligation, whether partial or total, can lead to the
arising of the right to avoid, and principally the prerequisite for the right to
avoid is a prior demand from the court for compelling the obligor to perform
the obligation. Exercising avoidance does not require a notice by the obligee;
however, by filing a lawsuit for compelling the performance of the obligation in
court, the subject is served to the defendant of the lawsuit, who is the obligor,
and from this perspective, it can be said that before the issue of avoidance
is raised, a kind of notice occurs to the defendant. Although this approach
increases the predictability of contract avoidance, it is not very compatible
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with the principle of pacta sunt servanda (the binding force of contracts). In
the Convention, a fundamental breach of contract, such as the seller's failure
to deliver the goods, is the main criterion for avoidance, but this is not the
case in Iraqi and Iranian law, although in Iraqi law a minor breach does not
lead to avoidance. Although this approach of Iraqi law is compatible with the
principle of pacta sunt servanda, due to the ambiguity in distinguishing a minor
breach from a major breach, it can lead to doubt regarding the possibility of
avoiding the contract and reduce the predictability for the parties regarding
the status of the contract. In Iraqi law, the party requesting avoidance must be
ready to perform the obligations it has undertaken and must have the capacity
to perform its obligations because it is not reasonable or just for the defaulting
obligor to be capable of avoiding the contract. In the Convention, performance
of the obligation by the party requesting avoidance is not a condition for
exercising the right to avoid. In Iranian law, the performance of the obligee's
obligations is also not a condition for the exercise of the right to avoid by
the obligee; however, given that compelling the performance of the obligation
requires the performance of obligations by the obligee, it is natural that the
non-performance of obligations by the obligee prevents the acceptance of a
request for specific performance, and the impossibility of requesting specific
performance prevents the exercise of the right to avoid. The destruction of both
counter-performances of the contract in Iranian law principally does not prevent
avoidance, and in case of avoidance of the contract, the equivalent or the value
of the destroyed counter-performance will be delivered instead. In Iraqi law,
the ability of the party requesting avoidance to restore the status quo ante is a
condition for the right to avoid. Of course, if the party requesting avoidance
has the possibility to restore the status quo ante but the other party does not
have the possibility to restore what it has received, avoidance of the contract
is possible and after avoidance, the equivalent or compensation is paid to the
party requesting avoidance. In the Convention, the ability of the buyer to make
restitution of the goods is principally a condition for avoidance, but restitution
of the counter-performance exactly in its previous condition is not considered
a condition for avoidance. Regarding the restitution of the price by the seller
for the purpose of avoiding the contract, since according to the Convention the
price is always money, the challenge of the impossibility of restituting the price
due to its destruction is irrelevant. In this inquiry, it is suggested, among other
things, that avoidance not be accepted in cases where the breach of contract
is not serious according to customary practice, and that the Iranian legislator,
for harmony with economic and judicial exigencies, replace the necessity of
demanding compulsory performance from the court with a notice demanding
performance of the obligation.
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