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ABSTRACT

From the time of the debate between Lord Devlin
(Devlin’s thesis: The Enforcement of Morals)
and H.L.A. Hart (Hart’s response: Law, Liberty
and Morality) concerning the justification for
criminalizing merely moral conduct to the present
day, this subject has continually been discussed in
research on moral philosophy and criminal law,
and remains a bone of theoretical contention. If
we accept that states have a right, or even a duty,
to protect morality through criminal law, what are
the limits and constraints of this right and duty?
Does merely permitting penal intervention in the
realm of morality justify any form of intervention?
Furthermore, can a utilitarian logic and function
for criminalization in the moral sphere be
conceived that has an objective nature and whose
practical effect is observable in society, or is any
form of penal incursion into morality justifiable
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only from a retributivist perspective or based on purely abstract benefits?
Based on the findings of this research, conducted using a descriptive-analytical
method, the theoretical denial of criminalization in the moral sphere does not
prevent states from practically entering this sphere with the weapon of criminal
law. Consequently, it is appropriate to constrain the scope and type of these
penal interventions from the perspective of moral philosophy. On this basis, it
appears that if the criminal protection of morality serves protective, symbolic,
therapeutic, and responsibility-acknowledging functions, criminalization in the
moral sphere can be permitted while observing three restrictive principles.
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[Extended Abstract]

In the corpus of Iranian penal laws, the legislator, both before and after the
Islamic Revolution, despite using terms such as “offences against public
decency and morality,” or “crimes against decency,” has never provided a
definition of the nature of acts contrary to or violative of decency, and has
contented itself with listing examples. Some, in defining the concept of decency
in legal literature, have written: “Any act or conduct that, in the view of the
majority of a nation’s individuals, is contrary to accepted moral values, and
its commission constitutes a violation of such moral and social values which
are held sacred by the people.” This category of crimes is not limited to Iran.
Particularly in common law jurisdictions, they are usually criminalized under
titles such as “outraging public decency” or “offences against public order and
decency,” and are defined as follows: “The commission of any conduct that is
against public decency and occurs in places designated for public presence or is
exposed to more than one person. Accordingly, for a conduct to be prosecutable
under this title in criminal courts, it must be based on two elements: first) the
behaviour must possess such a deviant character as to outrage public decency.
‘Outraging’ means creating a feeling of disgust in the public. This element
affirms the nature of the conduct and must be proven in a criminal court;
second) the conduct must occur in a public place where it is possible for it to
be observed by two or more persons, even if no one has actually observed it.”
The Iranian legislator, in Chapter Eighteen of the Islamic Penal Code (Ta’zirat)
0f 1996, has criminalized two categories of offences: a) Offences against public
decency (which are sexual in nature), and b) Offences against public morality
(which are non-sexual in nature). However, both these crimes share similar
characteristics: 1) Their commission is not based on directly inflicting material
harm on another (except in cases involving coercion); 2) They generally lack a
direct victim; 3) They involve conducts contrary to the moral norms of society
at a particular time and place. There are three major and more comprehensive
principles for justifying the criminalization of conducts: the harm principle,
the principle of legal paternalism, and the principle of legal moralism. The
meaning of the harm principle is that the most important legal reason for
society to limit the freedom of one of its members is to prevent direct harm or
injury to others. By ‘harm,’ physical injuries or severe psychological damage
is meant. Legal paternalism means restricting an individual’s freedom for their
own good. Paternalism may seek to preserve or promote an aspect of human
welfare, such as economic, psychological, physical, etc. Legal moralism is an
approach that deems individuals’ behaviours criminal because the act itself
is morally reprehensible and contrary to certain moral standards. Given the
three fundamental characteristics shared by offences against public decency
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and morality, it can be said that the criminalization of this category of conducts
cannot be justified by the harm principle or the principle of legal paternalism;
because the governing logic of the majority of these crimes is based neither
on harm to another, nor can a material harm to oneself be imagined in most of
them.

In fact, in this category of crimes, the legislator has criminalized individuals’
commission of certain conducts that are solely in severe conflict with the moral
principles of society, based on the principle of legal moralism. The aim of this
article is to reappraise the justifications for criminalizing that category of crimes
which are present in penal laws solely and exclusively through arguments based
on the principle of legal moralism. The question is: given the fluid nature of
descriptive moral propositions as the basis for criminalizing purely immoral
conducts, can functions for the criminal protection of morality be enumerated
that go beyond recourse to abstract concepts such as “collective will,” “dominant
political ideology,” and “the public will”? Based on the findings of this research,
the mere denial of any penal intervention in this sphere of conducts, in practice,
neither leads policymakers to reconsider their decisions, nor can it assist in
developing the rights and individual freedoms of citizens. Rather, the effective
response is to define the boundaries of penal intervention in morality in such a
way that, first, it specifies the scope of interventions, and second, it guides the
type of penal interventions from a punitive logic towards one more compatible
with ethics, in a manner rationally endorsable. Accordingly, the function of
penal intervention, upon entering the regulation of behaviours that are merely
contrary to accepted moral norms in society, is protective, therapeutic, based
on the acknowledgment of moral/personal/social responsibility, and certainly
symbolic. A morally-oriented policymaker, in seeking to align the conduct of
a norm-violating citizen with the dominant moral norms of society, does not
seek revenge or punishment, but rather endeavours to find the reasons for this
individual’s moral rupture from society and, through moral (and not merely
punitive) intervention, seeks to re-socialize them. It seems that transitioning
from a punitive to a regulatory logic is one of the necessities of contemporary
criminal policy, an effort this article makes to examine within the realm of
criminalization based on legal moralism.
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