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In a conditional sale (bay' al-khiyari; sale subject
to an option), a person sells his property and
stipulates that if, within the option period, he can
return the price to the buyer, he may rescind the
contract and take back the subject matter. In some
cases, after the transaction, the subject matter
is destroyed while in the buyer’s possession. In
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such a situation, considering the impossibility
of returning the very subject matter (‘ayn) to the
seller and the importance of compensating for the
resulting loss, the fundamental question is: does
the seller’s option to rescind become extinguished
upon the destruction of the subject matter in the
buyer’s possession? In response to this question,
after acknowledging that the liability for the
destruction (dhaman) of the subject matter lies
with the buyer, three main theories have been
proposed: 1) Extinguishment of the option; 2) Non-
extinguishment of the option; and 3) A differential
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theory. Sheykh Ansari initially held the view of the non-extinguishment of
the option, and subsequently pointed to the probability of its extinguishment
upon destruction of the subject matter. In contrast, Imam Khomeini initially
expressed the theory of extinguishment, and later articulated a differential
theory based on the stipulations present in the contract. The Civil Code has
adopted the theory of non-extinguishment. Based on the obtained results, and
considering that in a sale subject to an option, the seller is concerned, in order,
with both the specific identity (‘ayniyyat) of the subject matter and its financial
value (maliyyat), therefore, due to the compensation of the seller’s loss in case
of destruction, the theory of the non-extinguishment of the seller’s option is
preferred and buttressed.

Keywords: Sale Subject to an Option (Bay' al-Khiyari), Survival of the Option,
Destruction of the Subject Matter (Talaft al-Mabi'), Compensation of the
Seller’s Loss, Extinguishment of the Option.
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[Extended Abstract]

In a sale subject to an option, a person sells his property and stipulates that if,
within the option period, he can return the price to the buyer, he may rescind the
contract and take back the subject matter. In some cases, after the transaction, the
subject matter is destroyed while in the buyer’s possession. In such a situation,
considering the impossibility of returning the very subject matter to the seller
and the importance of compensating for the resulting loss, the fundamental
question is: does the seller’s option to rescind become extinguished upon
the destruction of the subject matter in the buyer’s possession? Here, before
answering the main question, it is necessary to briefly address the issue of
liability for the destruction of the subject matter in a sale subject to an option.

In a sale subject to an option, if the subject matter in the buyer’s possession
is destroyed, according to the general rule - that whoever is in possession of a
property is liable for its destruction - this liability and compensation lies with the
buyer as the possessor. Just as the usufruct of the subject matter belongs to the
buyer, its loss and liability are also the buyer’s liability, and there is consensus
on this point between Sheykh Ansari and Imam Khomeini. The liability of the
buyer for the destruction of the subject matter can also be inferred from the first
part of Article 453 of the Civil Code, which is in accordance with this rule.

In response to the main research question, three principal theories have
been proposed: 1) Extinguishment of the option; 2) Non-extinguishment of the
option; and 3) A differential theory. This study, using a descriptive-analytical
method, attempts, while noting the major theories presented, to comparatively
examine and analyze the views of Sheykh Ansari, Imam Khomeini, and the
Iranian Civil Code regarding the destruction of the subject matter and its effect
on the extinguishment/non-extinguishment of the seller’s option. Considering
that in a sale subject to an option, the seller is concerned, in order, with both
the specific identity of the subject matter and its financial value, therefore, due
to the compensation of the seller’s loss in case of destruction, the theory of the
non-extinguishment of the seller’s option is preferred and buttressed. Sheykh
Ansari initially accepted the non-extinguishment of the seller’s option upon
destruction of the subject matter in the buyer’s possession and the return of
the equivalent (mithl) or value (qimat) of the destroyed subject matter upon
refunding the price or its substitute. Subsequently, based on the fact that the
condition for this option is the obligation to refund the price and return the
subject matter, and the apparent meaning of this obligation presupposes the
continued existence of the subject matter, he considers the probability of the
option being extinguished upon destruction. He elaborates on cases where the
establishment of the option upon destruction of the subject matter is subject to
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doubt and denial. Ultimately, in his view, contrary to the prevalent opinion (qawl
al-mashhur), it can be said in the case under discussion that upon destruction,
the option will not be established, except in cases where specific evidence
indicates its establishment and survival. Imam Khomeini’s initial opinion was
that if the subject matter is destroyed in a sale subject to an option, due to a
particular characteristic inherent in such a sale, namely, the return of the very
subject matter upon refunding the price or its equivalent, which is customary in
the contract, the option is apparently extinguished. Subsequently, he examines
the effect of the destruction of the subject matter on the extinguishment of the
option in a sale subject to an option with regard to the manner of the contracting
parties’ stipulations. In cases where the stipulations lack clarity, he analyzes it
based on the relevant rules governing options and states: if the stipulation has
a clear meaning, we will follow that stipulation. For example, if it stipulates
the return of the subject matter if it exists, and the return of its substitute
if destroyed, or if it stipulates the return of only the very subject matter. If
the stipulation lacks verbal clarity, then according to the rule, for rescission,
reference is made to the very subject matter, and upon its destruction, reference
shifts to its substitute. By relying on some prominent legal opinions and based
on what is understood from Article 286 of the Civil Code, one can subscribe
to the theory of the non-extinguishment of the option upon destruction of the
subject matter and affirm the existence of the stipulated option (khiyar al-shart)
for the seller. By exercising the right of rescission arising from the stipulated
option, refunding the price by the seller, and the return of the equivalent of the
destroyed subject matter if it is fungible (mithli) or its value if it is non-fungible
(qimi), the seller’s economic position can be improved as much as possible. In
this contract, although the general motive of the parties, especially the seller,
is to preserve the very subject matter and have it returned within the option
period, it can be said that the seller’s purpose is to safeguard the subject matter
from destruction and also to prevent financial loss. The mere specific identity
of the subject matter, without regard to its financial value, is not the seller’s
objective. It appears that primarily, the very subject matter and its return are
important, and secondarily (in case of destruction), the financial value of the
subject matter is significant for the seller. Therefore, the seller’s option is not
extinguished upon destruction; by rescinding the contract and refunding the
price to the buyer, the seller takes the equivalent or value of the destroyed
subject matter from the buyer. Regarding suggestions for amending the relevant
articles of the Civil Code, two points can be mentioned: 1) In a sale subject to
an option (sale with a condition), liability and compensation for the destruction
of the subject matter in the buyer’s possession lie with the buyer, just as its
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usufruct during this period belongs to him. 2) In a sale subject to an option (sale
with a condition), the destruction of the subject matter in the buyer’s possession
does not cause the seller’s right of rescission to lapse, and the seller can act
through the stipulated option to compensate for his loss.
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