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ABSTRACT

Two people sign a contract with each other
in Isfahan and the place of fulfillment of the
commitment is Tehran. The first party files a
lawsuit against the defendant in Tehran once, and
the verdict is issued against him. He brings the
same lawsuit without changing the legal reason
in Isfahan for the second time. The defendant is
not informed about the new lawsuit, or he does
not go to court to defend himself, thinking that the
court will again issue a verdict in his favor. The
verdict, however, will be issued in favor of the
plaintiff. According to the Civil Procedure Law,
if two judgments are contradictory with the same
subject, cause and, parties, the second judgment
will have the possibility of retrial. By interpreting
"the same court" as "unity in the branch" or "unity
in the jurisdiction" which is accepted by the
doctrine and judicial procedure, the reinstatement
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of proceedings is eliminated. In this article, the above viewpoints are criticized
and with a comparative study and a review of the former civil procedure laws,
the view of the unity of class and type is accepted.

Keywords: Code of Civil Procedure, Retrial, contradicting verdicts, the same
branch, the same jurisdiction.
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[Extended Abstract]

Justice and rights of litigants are not to be achieved without a fair trial. Fair
proceedings require observation of principles of proceedings, which emerge in
the form of legal articles in procedural laws such as the civil code of procedure.
Civil procedure rules must be taken into account in the course of the proceedings
from the beginning of the proceedings to the end of the court proceedings by
the litigants, whether plaintiffs or defendants, judges and related parties in order
to achieve justice. Article 1 of the civil code of procedure approved in 2000
stipulates:

"The Code of Civil Procedure is a set of principles and regulations that are
used in the hearing of all civil and commercial cases in the courts of public,
revolution, appeals, Supreme Court and other authorities that are required to
comply with it by law.”

The methods of complaining about verdicts are divided into two categories:
ordinary and extraordinary. protesting and appealing are ordinary means of
complaining against decisions and appeal to the supreme, retrial and principal
objection of third person are extraordinary methods. In order to complain about
verdicts, ability and cause should be taken into consideration. Ability means that
the decision in question must have the ability to appeal, appeal to the supreme,
retrial, etc. For example, in retrial, only judgments can be complained about, or
in appeal to the supreme, judgments and decisions can be complained about in
specific matters such as marriage, divorce, lineage, etc. The cause is provided
in acts, by which the parties can complain about the decision in question. In
order to fulfill Article 161 of the Constitution, which is to monitor the accurate
implementation of codes in courts of any kind and to create unifying judicial
precedent, the appealing to the supreme is provided that the conformity or non-
conformity of the verdicts issued with Sharia standards and legal regulations is
examined by the Supreme Court.

Retrial is only acceptable when the facts that were hidden from the court
during the proceedings and those missing facts caused the judge to issue incorrect
judgments. For the retrial, legal causes such as the existence of a conflict in the
provisions of a judgment due to reference to principles or conflicting articles,
proving the falsity of the documents subject to the judgment after the judgment
is finalized and so on are mentioned.

One of the ambiguities whose misinterpretation conflicts with the purpose
of the rules of civil procedure, is the phrase "the same court" contained in
paragraph 4 of article 426 of the Civil Code of Procedure. Article 426 states the
causes of retrial and paragraph 4 specifies:

"The issued verdict that is inconsistent with another verdict regarding the
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same lawsuit and its parties and was previously issued by the same court,
without the legal reason for this discrepancy."

The conditions for the fulfillment of this cause in retrial is the issuance of
two definitive and conflicting verdicts. Contradiction can be general or partial.
For example, the claimant is not convicted on expropriation of a property, but
in the second verdict, the he is convicted on expropriation of a part of the same
property. Also, the lawsuit leading to the issuance of the first judgment must be
the same as the lawsuit leading to the issuance of the second judgment. In other
words, the litigants, the subject of the dispute and the cause of the two disputes
must be the same. Finally, both sentences must be issued by the same court.

The question raised is whether it is possible to issue two conflicting verdicts
on a single issue? Won't the court notice that a definitive verdict has already
been issued in relation to the subject matter of the lawsuit? Courts usually do
not know about the verdict that has already been heard, and the defendant may
not object for some reason. In cases where there is more than one competent
court and it is possible to file a lawsuit in each of them, such as Article 13 and
Article 16, it is possible to issue conflicting verdicts from different courts. For
example, two people enter into a contract with each other in Isfahan, and the
place of performance is Tehran. The residence of the first party is Shiraz and
the second party is Bandar Abbas. The first party filed a lawsuit against the
defendant in Tehran once, and the verdict was issued against him. The second
time brings the same lawsuit without changing the legal reason in Isfahan. The
defendant is not informed about the new lawsuit, or thinking that the court
will again issue a verdict in his favor, he does not go to the court for defense,
and this time the verdict is issued in favor of the plaintiff. Here we are faced
with two opposing verdicts. By interpreting "the same court”" as "unity in the
branch" or "unity in the jurisdiction" which is accepted by the doctrine and
judicial procedure, the retrial in the above example is eliminated. In this article,
the above viewpoints are criticized and with a comparative study and a review
of the former rules of civil procedure, the view of "unity of class and type" is
accepted.
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