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! Julian Franklin, Jean Bodin and the Sixteenth-Century Revolution in the Methodology
of Law and History (New York & London: Columbia University Press, 1965), 9-11, 41-44;
Hauke Brunkhorst, “Concrete Order Formation or Rational Will Formation? Constituent Power
as the Ratio of Voluntas”. In Questioning the Foundations of Public Law, Ed. Michael A
Wilkinson & Michael W. Dowdle (Oxford: Hart Publishing, 2018), 85.
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2 Cf. Jean Bodin, Method for the Easy Comprehension of History [Methodus ad
facilem historiarum cognitionem], Trans. Beatrice Reynolds (New York: W. W. Norton &
Company, 1969).

% Franklin, Jean Bodin and the Sixteenth-Century Revolution in the Methodology of
Law and History, ibid, 2-4.

* Ibid, 45-46; Martin Loughlin, “The historical method in public law”. In The Oxford
Handbook of Legal History, Ed. Dubber, Markus D. and Tomlins, Christopher (Oxford: Oxford
University Press, 2018), 984-985; Paul W. Kahn, Legitimacy and History: Self-government in
American Constitutional Theory (New Jersey-London: Yale University Press, 1992), x.
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Cf. Jean Bodin, The Six Bookes of The Commonwealth [Les Six Livres de la
République], Ed. Kenneth Douglas McRae, Trans. Richard Knolles (Cambridge: Harvard
University Press, 1962), 84; Martin Loughlin, “Droit politique”. Jus Politicum 17, no. 1(2017):
295-335.
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8 Benjamin Constant, Political Writing, Trans and Ed. Biancamaria Fontana
(Cambridge: Cambridge University Press, 1988), 175-183; Benjamin Constant, Principles of
Politics: Applicable to all Governments, Trans. Dennis O'Keeffe, Ed. Etienne Hofmann
(Indianapolis: Liberty Fund, 2003), 31-44; Leon Duguit, Law in the Modern State, Trans. Frida
and Harold Laski (New York: B. W. Huebsch, 1919), 234-235; Martin Loughlin, Foundations
of Public Law (Oxford: Oxford University Press, 2010).

% Foundatinalism

19 Constitutional Democracy

" Karl Loewenstein, “Militant Democracy and Fundamental Rights, 1”. The American
Political Science Review 31, no. 3 (1937): 417-424.

2Cf. Herlinde Pauer-Studer, Justifying Injustice: Legal Theory in Nazi Germany
(Cambridge: Cambridge University Press 2020), 16-43.

13 Cf. Mark Tushnet, “Authoritarian constitutionalism”. Cornell Law Rev 100, no. 2
(2015): 391-461; Mark Tushnet, “The possibility of illiberal constitutionalism”. Fla Law Rev
69, no. 6 (2017): 1367-1384.
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¥ Mauricio Palma, “Trans-anticonstitutionalism”. In Law as Passion: Systems Theory
and Constitutional Theory in Peripheral Modernity, ed. Miguel Nogueira de Brito, Carina
Calabria and Fébio Portela L. Almeida (Cham [Switzerland]: Springer, 2021), 138.

1> Stefan Voigt & Jerg Gutmann, “Militant Constitutionalism: A Promising Concept to
Make Constitutional Backsliding Less Likely?”. Public Choice 195, (2023): 377—404.

16 Constitutional Legality

' cf. Karl Loewenstein, ibid, 417-432; Karl Loewenstein, “Militant Democracy and
Fundamental Rights, I1I”. The American Political Science Review 31, no. 4 (1937): 638-58.

18 Law of State

19 Jerzy Oniszczuk, “The Concept of the State of Law”. Studia z Polityki Publicznej 2,
no. 2, (2015): 57-77.

20 |_oughlin, Foundations of Public Law, op. cit., 228.

2! The Good

?2 John Rawls, “Justice as Fairness: Political not Metaphysical”. Philosophy and
Public Affairs 14, no. 3 (1985): 223-251; Bernard Williams, In the Beginning Was the Deed:
Realism and Moralism in Political Argument (New Jersey-Oxford: Princeton University Press,
2009), 30.
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2 Michael P Foran, Equality Before the Law: Equal Dignity, Wrongful Discrimination,
and the Rule of Law (Oxford: Hart Publishing, 2023), 6-7.

%4 Deliberative Rationality

®Blake Emerson, The Public’s Law Origins and Architecture of Progressive
Democracy (Oxford: Oxford University Press, 2019), 2,165,167; Frank 1. Michelman,
Constitutional Essentials: On the Constitutional Theory of Political Liberalism (New Jersey-
Oxford: Princeton University Press, 2022), 2, 195; José Joel Alicea, “Liberalism and
Disagreement in American Constitutional Theory”. Virginia Law Review 107, no. 8 (2021):
1711-1776.

% David Dyzenhaus, “The Constitution of Legal Authority”. In The Methodology of
Constitutional Theory, ed. Dimitrios Kyritsis and Stuart Lakin (Oxford: Hart Publishing, 2022),
179.

2 Nicholas Barber, “Law and the Point of the State”. In The Foundations and Future
of Public Law, Ed. Elizabeth Fisher, Jeff King and Alison L Young (New Jersey-Oxford:
Princeton University Press, 2020), 79.
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%8 Michael A. Wilkinson and Michael W. Dowdle, “Questioning the Foundations of
Public Law and Questioning Foundations of Public law”. in Questioning the Foundations of
Public Law, Ed. Michael A. Wilkinson and Michael W. Dowdle. (Oxford: Hart Publishing,
2018.), 4.

» Bernard Williams, In the Beginning Was the Deed: Realism and Moralism in
Political Argument, op. cit., 75-76.
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Cf. Matthias Goldmann & Agustin  José Menéndez, “Weimar Moments:
Transformations of the Democratic, Social, and Open State of Law”. Max Planck Institute for
Comparative Public Law & International Law Research Paper No. 2022-12(June 20, 2022), 12.
Available at SSRN: https://ssrn.com/abstract=4141137; Benjamin A. Schupmann, Carl
Schmitt’s State and Constitutional Theory, Ed. Martin Loughlin, John P. McCormick, and
Neil Walker (Cambridge: Cambridge University Press, 2017), 5-6.
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32 Inescapable Contingency
** Enno Rudolph, “Symbol and History: Ernst Cassirer's Critique of the Philosophy of

History”. In The Symbolic Construction of Reality: The Legacy of Ernst Cassirer. Ed. Barash, J.
A. (Chicago: University of Chicago Press, 2008), 8.
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%" Public Law as a Discipline

%8 Cf. Peter Cane, “Public Law in The Concept of Law”. Oxford Journal of Legal Studies 33, no.
4 (2013): 649-674. Martin Loughlin, The Idea of Public Law (New York: Oxford University Press, 2003),
2; Loughlin, Foundations of Public Law, op. cit., 1-4.

% Paul W. Kahn, “Freedom, Autonomy, and the Cultural Study of Law”. Yale Journal
of Law & the Humanities 13, no. 14 (2001): 141. Cane, “Public Law in The Concept of Law”,
Op. cit., 649; Neil Walker, “On the Necessarily Public Character of Law”. In The Public in law:
Representations of the Political in legal Discourse, Ed. Claudio Michelon et al. (Burlington:
ashgate, 2012), 9.
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%0 John Michael Krois, Cassirer: Symbolic Forms and History (New Haven: Yale
University Press, 1987), 17-19. Edward Skidelsky, Ernst Cassirer: The Last Philosopher of
Culture (New Jersey: Princeton University Press, 2011), 114.

! peirce

*Massimo Ferrari, “On the eve of the “Philosophy of Symbolic Forms”: Cassirer and
Hegel”. European Journal of Philosophy 31, no. 4 (2023):1125-1134.

3¢t Jurgen Habermas, The Liberating Power of Symbols: Philosophical Essays. Trans. P.
Dews (Cambridge, Massachusetts: The MIT Press, 2001). Robertm Emmett Rodes, a Prospectus for a
Symbolist Jurisprudence, Natural Law Forum. 2. no. 1 (1957), 88-118.
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** Johannes Saurer, “Das Recht als symbolische Form und Gegenstand der praktischen
Philosophie: Zur Rechts und Staatsphilosophie Ernst Cassirers”. ARSP: Archiv Fir Rechts Und
Sozialphilosophiey 95, no. 4 (2009), 491. Jonathan Trejo-Mathys, “Neo-Kantianism in the
philosophy of law: its value and actuality”. In New Approaches to Neo-Kantianism, Ed. de
Nicolas de Warren, Andrea Staiti (Cambridge: Cambridge University Press, 2015), 148.

*® eibniz System Wissenschaftlichen Grundlagen


https://onlinelibrary.wiley.com/authored-by/Ferrari/Massimo
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" Koris, Op. Cit. 16.
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*Cf. Ernst Cassirer, Axel Hagerstrom. Eine Studie zur schwedischen Philosophie der
Gegenwart: Thorilds Stellung in der Geistesgeschichte des achtzehnten Jahrhunderts. Hamburg: Felix
Meiner, 1995.
*0Ct. Ernst Cassirer, “The Idea of a Republican Constitution”. Translated by Seth Berk. The
Philosophical Forum 49, no. 1(2018): 3-17.
> Saurer, Op. Cit. 493.
52 Lebensphilosophie
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> Ernst Cassirer, Mythos, Sprache und Kunst (Hamburg: Felix Meiner Verlag, 2011),
40. Habermas, Op. Cit. 20.
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University Press, 2020), 19.
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8 Ernst Cassirer, The Warburg Years (1919-1933): Essays on Language, Art, Myth,
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Theory: Ernst Cassirer and the Conditions for the Possibility of a Promise”. International
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