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Methods of Mandating Onli ne Marketplaces to Prevent the Sale of Counterfeit Goods and
Services and the Resulting Civil Liability

Abstract

Online marketplaces have evolved into a powerful, innovative, and highly successful industry
over the past 20 years. They support large corporations and empower emerging entrepreneurs by
connecting them with customers worldwide. However, the darker side of this development is the
facilitation of counterfeit goods trade. This issue has grown significantly since the 1980s,
emerging as a critical global concern. Yet, its negative impacts are not limited to intellectual
property owners. Consumers, as respected participants in commerce, can also face serious risks,
ranging from financial harm to threats to their physical well-being. To combat this problem,
legislators have implemented both criminal and civil enforcement measures. However, beyond
punitive and remedial actions, preventive strategies are deemed essential. This research examines
the various methods and policies adopted by different countries and online marketplaces to tackle
counterfeit goods. It also analyzes whether domestic online marketplaces adhere to global
standards and evaluates the effectiveness and success of these standards in combating counterfeit
products. Adopting a theoretical-practical approach, this study employs a descriptive-analytical
methodology based on library data and technical realities. By analyzing existing documentation
available on websites, it explores the policies and practices in the fight against counterfeit goods
in the industry, offering quantitative insights into these measures.

Keywords: Online Marketplaces, Enforcement Mechanisms, Intellectual Property, Counterfeit
Goods Trade, Doctrine of Gharar.
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2+ Artificial intelligence

% Machine learning
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% Button, Shepherd, and Jung, "Economic Espionage Via Fake Social Media Profiles in the Uk: Professional Workers Awareness
and Resilience."; Martin Moore, "Fake Accounts on Social Media, Epistemic Uncertainty and the Need for an Independent Auditing
of Accounts," Internet Policy Review 12, no. 1 (2023).
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% Wilson and Grammich, "Building and Optimizing a Brand Protection Program: A Total Business Solution Model."

* For example, as reported in German media, the German shoe producer Birkenstock stopped selling via Amazon from January
2018 claiming that Amazon did not take sufficient measures against counterfeits. See
<www.spiegel.de/wirtschaft/unternehmen/birkenstock-legt-sich-mit-amazon-an-a-1182571.html> (last visited 26 February 2019).

0 Martin Husovec, Injunctions against Intermediaries in the European Union: Accountable but Not Liable?, vol. 41 (Cambridge
University Press, 2017).

* »Memorandum of Understanding on the Sale of Counterfeit Goods on the Internet,” https://single-market-
economy.ec.europa.eu/industry/strategy/intellectual-property/enforcement-intellectual-property-rights/memorandum-understanding-
sale-counterfeit-goods-internet_en.
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*2 See European Commission (2013). Report from the Commission on the functioning of the Memorandum of Understanding on the
Sale of Counterfeit Goods via the Internet. COM(2013) 209 final Brussels, European Commission. ; European Commission (2017).
Overview of the functioning of the Memorandum of Understanding on the sale of counterfeit goods via the internet. SWD(2017)
430 final Brussels, European Commission. ; European Commission (2020). Commission Staff Working Document. Report on the
functioning of the Memorandum of Understanding on the sale of counterfeit goods on the internet. SWD(2020) 166 final/2 Brussels,

European Commission.

* EUROPEAN COMMISSION, "Europe 2020 a Strategy for Smart, Sustainable and Inclusive Growth " (2020).
*“ Notice-and-Take-Down

** EUROPEAN COMMISSION, "Commission Staff Working Document

Report on the Functioning of the Memorandum of Understanding

on Online Advertising and Intellectual Property Rights," (2020).
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