lizo Jlos! sy Joll i 358 Cogs Slgn 2o ¥ 03ls sy 45T (638 Ml g 55 o o351
cdey (Mol oy

PR S5 jaxr oo
Ol Oy s Skl o180l (Bt 0uSiild ¢ o]y (Bai> 055 ¢ Luiils
mjg.jahromi@gmail .com

(Jsioss o) s sl
Oyl OlpRS o srinpe Sk 01l (B 018Kl ¢ ol yy (3o (618D (sgzeiiils
nazaryanin@yahoo.com

(3995 (Slotadg s o il (YE+0 (b 3) TA 05lows Y0 093 45 LS J48
oS>

-

Jellie G Canth & oy O csloaiyy o ol 5 35la o Wl Gt el i ool slasion S
g = I8 ayle o NS b g > it Sl &y yxie Lingeds (618 aulo yus ails 3 Clanleo yogls 1) sl ogos
Sllsiza Jlael 3y90 53 Cps Culiiann Sgo 2o g b SIS daly ssled ) ) (52 el o35
gd Clggunn dlgo b ¥ odle dy G |y ()8 alo o (Sl Jlgd xiogo 4S5 1 ol 5 o Ao cpl ) (Voo )) (Mol oy
2559y 4 35 o Aoy pol (ol dy Canss iy )3 eIl pos 51| 4y o o b polate s w3 8 gyt 3590
3,509y b (6)1380ko s (55915 (sl 3,y LT S 5515, 0 cllao rpl @0 pgd 5w 1D g Gl A6 ¥ odle pud ;3 JS
b e i gt ple 1215 05 IS ppntd o) Ll 8 g o 5 () 4 55 b 3 Cibllas IS
agy )l oS Ll ¥ oole 51 ISyl b ()35 alo yuo (54915 gy Lol 29 o 0B line (65138 Wlo jus (yld gy 0 Yo+
Jos olasil il oo 4 Clul sbyyline 328 390 )3 g =I5 lojus CBMST Lad 5 > (ogas )3 )9l
B> (Sbaylre 31 oolaswl }S0 Cjlie @y g (ple plidl b)) (6315))3 Culatue dyg0 5 Clust] aelgd Jlos! 55 ¢ diladses
S oo 268 Ol @y sl 1B Jloel 5 105To 158 e (sl & Sy Malli Colyinn 330 3 ages el

Cawl 63503 Dl |y  Slacglas g o Clgd dy Cluc] delsd -yt lodgiome 4y yoxio

Iy lilsce Jlas] (6lyy o3 Clgiuns yb dlse pugiisiag <53/ 15 o s B3] b 5 > 258" (31551
oS5 2518l pl3zll by g 05 et



The attribution rule in international investment law with an emphasis on Article 4 of the draft articles
on Responsibility of States for Internationally Wrongful Acts (2001)

One of the specialized fields of international law is international investment law, which has roots
almost as old as public international law itself. The recent emergence of bilateral investment treaties
has naturally led to the establishment of an investor-state dispute settlement system. The
responsibility arising from such claims is closely linked to the Draft Articles on State Responsibility
for Internationally Wrongful Acts (2001). This article aims to examine the position of investment
tribunals concerning Article 4 of the Draft Articles on State Responsibility. To this end, the first
section explores the general approach to interpreting Article 4, while the second section assesses
whether investment arbitration tribunals’ approach aligns with this general interpretation. The study
concludes that, despite the overall alignment of investment arbitration practice with general rules of
international law, including the 2001 Draft Articles, investment arbitration does not complete
compliance to the general interpretation of Article 4. The arbitration procedure concerning investor-
state dispute settlement differs in its approach to conflation of attribution criteria for determining
wrongful conduct, applying attribution rules in contractual liability (such as the umbrella clause), and
using public international law standards concerning international state responsibility instead of the
governing law and also the application of attribution rules as supplementary norms which restricts
the attribution of responsibility to the state, has introduced distinctions in this legal framework.

Keywords: Attribution, State Of Organ, Umbrella Clause, Residual Rules, Investment
Acrbitration.
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! Investor—state dispute settlement (ISDS)

2, Crawford, James. “Investment Arbitration and the ILC Articles on State Responsibility.” ICSID Review—FILJ 25: 127-199.; Zachary
Douglas, “Other Specific Regimes of Responsibility: Investment Treaty Arbitration and ICSID,” in The Law of International
Responsibility, ed. James Crawford, Alain Pellet, and Simon Olleson (Oxford: Oxford University Press, 2010),; James Crawford and
Paul Mertenskoétter, “The Use of the ILC’s Attribution Rules in Investment Arbitration,” in Building International Investment Law: The
First 50 Years of ICSID, ed. Meg N. Kinnear et al. (Alphen aan den Rijn: Kluwer Law International, 2015), 27; Olleson, Simon.
“Attribution in Investment Treaty Arbitration”. ICSID Review-Foreign Investment Law Journal, 31, no. 2(2016), 457-483.; Csaba
Kovacs, Attribution in International Investment Law (Alphen aan den Rijn: Kluwer Law International, 2018). See also Carlo de Stefano,
Attribution in International Law and Arbitration (Oxford: Oxford University Press, 2020), 96-178.

14 A0S Ay yidon addllas (gl cpizren o

¥ ARSIWA

*, International Law Commission, “Draft Articles on the Responsibility of States for Internationally Wrongful Acts with
Commentaries”,UN GAOR, 56th Sess., Supp. No. 10, ch. 4, UN Doc. A/56/10, 2001, (ARSIWA).

® Eg. Article 4 ARSIWA Commentaries, paras. 1-4.; James Crawford, State Responsibility: The General Part (Cambridge: Cambridge
University Press, 2013), 116-17.

® Difference Relating to the Immunity from Legal Process of a Special Rapporteur of the Commission on Human Rights (Advisory
Opinion) [1999] ICJ Rep 62, para. 62.

7. Armed Activities on the Territory of the Congo (op. cit.) para. 213

& Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and
Montenegro) (Judgment) [2007] ICJ Rep 43, para. 385.

° International Law Commission (ILC)

10 James Crawford, The International Law Commission’s Articles on State Responsibility: Introduction, Text and Commentaries
(Cambridge: Cambridge University Press, 2002), 58-60; Crawford, James, Jacqueline Peel, and Simon Olleson. “The ILC's Articles on
Responsibility of States for Internationally Wrongful Acts: Completion of the Second Reading”. European Journal of International
Law, 12, no. 5 (2001): 963-991.; Crawford, James. “The ILC’s Articles on Responsibility of States for Internationally Wrongful Acts: A
Retrospect”. American Journal of International Law, 96, no. 4(2002), 874-890.; Simma, Bruno. “The Work of the International Law
Commission and Its Fifty-Third Session (2001)”. Nordic Journal of International Law, 71(2002), 123-187; 759-808.; Crawford, James
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and Simon Olleson. “The Continuing Debate on a UN Convention on State Responsibility”. International and Comparative Law
Quarterly, 54, no. 4(2005) 959-971.

1 See United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran), Judgment, [1980] ICJ Rep 3; Military
and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits, Judgment, [1986] ICJ Rep 14;
Differences Relating to Immunity from Legal Process of a Special Rapporteur of the Commission of Human Rights, Advisory Opinion,
[1999] ICJ Rep 62; Armed Activities in the Territory of the Congo (Democratic Republic of the Congo v. Uganda), Judgment, [2005] ICJ
Rep 168; Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia
and Montenegro), Judgment, [2007] ICJ Rep 43. See also ICTY, Appeals Chamber, Tadic, Case No. IT-94-1-A, Judgment, 15 July 1999,
para. 98.

12 Roberto Ago, “First Report on State Responsibility, by Mr. Roberto Ago, Special Rapporteur, ‘Review of previous work on
codification of the topic of the international responsibility of States,”” 7 May 1969 and 20 January 1970, para. 39, UN Doc. A/CN.4/217
and Add.1, Yearbook of the International Law Commission 1969, vol. 11, 125, 132, UN Doc. A/CN.4/SER.A/1969/Add.1; Roberto Ago,
“Third Report on State Responsibility, by Mr. Roberto Ago, Special Rapporteur, ‘The internationally wrongful act of the State, source of
international responsibility,”” 5 March, 7 April, 28 April, and 18 May 1971, para. 16, UN Doc. A/CN.4/246 and Add.1-3, Yearbook of
the International Law Commission 1971, vol. Il (part one), 199, 201-2, UN Doc. A/CN.4/SER.A/1971/Add.1 (part 1). See also Third
Committee of the Conference for the Codification of International Law, Text of Articles on Responsibility of States for Damage Done in
Their Territory to the Person or Property of Foreigners, The Hague, 13 March-12 April 1930, League of Nations publication, V.Legal,
1930.V.7, UN Doc. C.228.M.115.1930.V, (1930) 24 Special Supplement to AJIL 188.

3. Report of the Secretary-General, “Responsibility of States for Internationally Wrongful Acts. Compilation of Decisions of
International Jurisdictions and Other International Organs,” UN Doc. A/62/62 (1 February 2007); A/62/62/Add.1 (17 April 2007);
AJ65/76 (30 April 2010); A/68/72 (30 April 2013); A/71/80 (21 April 2016); A/74/83 (23 April 2019). The compilation of 2010 showed
that, out of 182 references, 59 specifically concerned the attribution of an internationally wrongful act to a State.

¥ ARSIWA, art. 33.2:.” See . ARSIWA Commentaries, 94; Accord, Flemingo DutyFree Shop Private Limited v. the Republic of Poland,
UNCITRAL, Award (12 August 2016), para. 420; William Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton
and Bilcon of Delaware Inc. v. Government of Canada, UNCITRAL, PCA Case No. 2009-04 (17 March 2015), para. 307. Contra,
Wintershall Aktiengesellschaft v. Argentine Republic, ICSID Case No. ARB/04/14, Award (8 December 2008), para. 113a.

5 Crawford, “Investment Arbitration and the ILC Articles on State Responsibility,” 133.

1°. ibid 143- 52.

17 Shirlow, Esmé and Kabir Duggal. “The ILC Articles on State Responsibility in Investment Treaty Arbitration,” ICSID Review 37, no.
1-2 (2022, 378-542.
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'8 ibid 392, 400~ 18.

“_ibid 383.

% _flemingo dutyfree v. poland (op. cit.), para 349.; tulip real estate and development netherlands bv v. republic of turkey, icsid case no.
arb/11/28, award (10 march 2014), para. 281; antoine abou lahoud and leila bounafeh-abou lahoud v. democratic republic of the congo,
icsid case no. arb/10/4, award (7 february 2014), para. 375; saipem spa v. people’s republic of bangladesh, icsid case no. arb/05/07,
decision on jurisdiction and recommendation on provisional measures (21 march 2007), para. 148; noble ventures, inc. v. romania, icsid
case no. arb/01/11, award (12 october 2005), para. 69; gustav f. w. hamester gmbh & co. kg v. republic of ghana, icsid case no. arb/07/24,
award (18 june 2010), para. 171;; emilio agustin maffezini v. the kingdom of spain, icsid case no. arb/97/7, decision on jurisdiction (25
january 2000), para. 76. accord

2 Article 4 ARSIWA Commentaries, para. 1
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% ibid para 5.
2 ibid para 6.
% |bid., para. 5; see also James Crawford, “Investment Arbitration and the ILC Articles on State Responsibility,” ICSID Review 25
(2010): 133.
% _salvador Commercial Company Case (‘El Triunfo’), XV UNRIAA 467, 477 (1902); see also Chattin v. Mexico, IV UNRIAA 282,
285-86 (1927).
27 Armed Activities on the Territory of the Congo (op. cit.) 168, 242, para. 213.
% The practice is considered by de Stefano, “Attribution in International Law and Arbitration”, 31— 36
2 William Nagel v. Czech Republic, SCC Case No. 049/2002, Final Award, 9 September 2003, para. 109; EnCana Corporation v.
Ecuador, LCIA Case No. UN3481, Award, 3 February 2006, para. 157(a); EDF (Services) Limited v. Romania, ICSID Case No.
ARB/05/13, Award, 8 October 2009, para. 186; Electrabel SA v. Hungary, ICSID Case No. ARB/07/19, Decision on Applicable Law,
Jurisdiction and Liability, 30 November 2012, para. 7.89.
% Loewen Group, Inc and Raymond L. Loewen v. United States of America, ICSID Case No. ARB(AF)/98/3, Decision on Jurisdiction, 5
January 2001, paras. 70-74; Saipem SpA v. Bangladesh, ICSID Case No. ARB/05/7, Award, 30 June 2009, paras. 189-90; Deutsche
Bank AG v. Sri Lanka, ICSID Case No. ARB/09/2, Award, 31 October 2012, para. 402.; Tethyan Copper Company Pty Ltd v. Pakistan,
ICSID Case No. ARB/12/1, Decision on Jurisdiction and Liability, 10 November 2017, para. 725; Gavrilovic v. Croatia, ICSID Case
No. ARB/12/39, Award, 26 July 2018, para. 803; AMF Aircraftleasing Meier & Fischer GmbH & Co KG v. Czech Republic, Final
Award, 11 May 2020, para. 530; PACC Offshore Services Holdings Ltd v. Mexico, ICSID Case No. UNCT/18/5, Award, 11 January
2022, paras. 223-27; LSF-KEB Holdings, Inc v. Korea, ICSID Case No. ARB/12/27, Award, 30 August 2022, para. 677.
# Eureko BV v. Poland, UNCITRAL, Partial Award, 19 June 2005, para. 129; Gustav F. W. Hamester GmbH & Co. KG v. Ghana,
ICSID Case No. ARB/07/24, Award, 18 June 2010, para. 182; Bosh International, Inc. and B&P Ltd Foreign Investment Enterprise v.
Ukraine, ICSID Case No. ARB/08/11, Award, 25 October 2012, paras. 145-46; Tethyan Copper Company Pty Ltd v. Pakistan, para.
725; and UAB E Energia (Lithuania) v. Latvia, ICSID Case No. ARB/12/33, Award, 22 December 2017, para. 804.
% Ron Fuchs v. Georgia, ICSID Case No. ARB/07/15, Award, 3 March 2010, paras. 274-80.
3 Deutsche Bank AG v. Sri Lanka, para. 402.; Von Pezold v. Zimbabwe, ICSID Case No. ARB/10/15, Award, 28 July 2015, para. 443;
and PJSC CB Privatbank and Finance Company Finilon LLC v. Russia, Partial Award, 4 February 2019, para. 237.
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¥ acta jure gestionis

% acta jure empirii

% Article 4 ARSIWA Commentaries, para. 6; J. Ho, State Responsibility for Breaches of Investment Contracts (Cambridge: Cambridge
University Press, 2018), 45; De Stefano, “Attribution in International Law and Arbitration, 61.

%7 Tethyan Copper Company Pty Ltd v. Pakistan, para. 729. See also Vinuales, Jorge E. “Attribution of Conduct to States in Investment
Avrbitration”. ICSID Review, 20 (2022), 13-95.

% Article 4 ARSIWA Commentaries, para 7; De Stefano, Attribution in International Law and Arbitration (op. cit.), 42— 44.

¥ Article 4 ARSIWA Commentaries, para 7.

0 eg, Crawford, State Responsibility (op. cit.), 123-24.

! LaGrand (Germany v. United States), Provisional Measures, [1999] ICJ Rep 9, 16, para. 28.

2 Flemingo DutyFree v. Poland (op. cit.); Tethyan Copper Company Pty Ltd v. Pakistan, paras. 726-29; UAB E Energia (Lithuania) v.
Latvia, ICSID Case No. ARB/12/33, Award, 22 December 2017, paras. 799-801; Zhongshang Fucheng Industrial Investment v. Nigeria,
Final Award, 26 March 2021, para. 72; Casinos Austria International GmbH v. Argentine Republic, ICSID Case No. ARB/14/32, Award,
5 November 2021, para. 305.

2 Tethyan Copper Company Pty Ltd v. Pakistan, para 726.
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State Responsibility” (op. cit.), 133.

8 lex specialis

8 Crawford, “Investment Arbitration and the ILC Articles on State Responsibility” (op. cit.), 130-31, 132— 33.

%7 Eureko BV v. Poland (op. cit.), para. 132.

% de Stefano, Carlo. “Attribution of Conduct to a State”. ICSID Review-Foreign Investment Law Journal, 37, no. 1-2(2022), 20-50.

% De Stefano, “Attribution of Conduct to a State”, 26— 27.

" ibid.
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10



s ol 4 5500 g 3l g Cuwl (g B ¥ odle 3o (glo (pogas o)lol &S > cpl 4 (B 51 sly ol 5 (6)ela lged
93 Sy 3l S0 Sle a0l o Sl BB 1y oluss) oaelB « ol sy jangd ol 4 (g Slylas) a5 cl (golgs &S
Cawol 03,8 o0lastl cgd a4y Ol -yl bliswl jslate 4y Clussl oacld

5 ,Sas Lais jolaio dy |y Cluisl (sl G810 (6o jlro a5 3yl o 5 WolSold (gl cddd oo gy giliiwl (60 45 jglailon
o ) 2 S 5 o it 5 35 Rl S 5z o) 2 Sl ol TS g oaelE pp B cslasely
gy deg b YV Jlo ;0 3981, seun 35103,50 Cans  Sluss argy 51 aolSDl g 3,15 D935 (4,135 ako o (59l )0 1] s
odlo S Cods (slrodigy (yw lad Dbl j00 g (Eaaze jd aS Clbld Ly 3)S" canyp YN+ BV o) Jlu sl aS (50l

T 05103,S" Jos sl izt 0 03lo Bub> 48 (630 5 (s> S5 & by o) €

(P16 1391 B 3 ) 5913 5 o g 43 D99 30 Silun 0905 33 il st gh Jlos! —¥—Y

2 swe (Saled 5 (Clgd —Cad y (galed ) (sl odlro (soled 13)l> dgng (Soled diwd 93 6yl 8 ey o)y (Bai> )
bt o oo rgpon el Sl 5 5 @ 0 sl > 25 (J3) o (3o =g (3 (5,519)c5) 38 ke s )5
CeaSle Cot (pogas = o9)0 55 Canle s & o 2 oS ilgB (a9 13 5 Clgd Clguus g odnlas yundsi 4
DS o0 )8 acded (S5 (ylgd 5 9 Jlell (o Go>

Gloed 7S oo Sy (63133 (5led M 3 (clodmles (olen 4y Gylao yobo 4y Mol (65188 Lo yuus (sLaolS]
93 Sy b gy Sy e AI3)y5 (slal 1 85 Gl LSl Jlasl bl oS sdmlee oy gu Sy ) (Slosle
el laales slacsb lgie 4 = lacdsd oyl 4 0gdle Y b 0 3855 ) dg35 25 )5 4le yw  (SOE)
"ol S e )l 38y b a5 (e Coley a4 pile |y Ll oS sdalas Cljpie slisl 4 o - (658 alo pus
3 b ST > aiS e bais 1) 08 Ldod el ddad 1018 g odalre e (S3led oS Wadime (U1 (Sai> 3 (65l
e ol B s ol 53 530 31 g g0 S 31 Ml 5> 55 ol s pol cpl Al o 518y Glen

2 De Stefano, “Attribution of Conduct to a State”, 35
27. Another case in point is Maffezini v Spain, ICSID Case No ARB/ 97/ 7,
Decision on Jurisdiction, 25 January 2000, in which the tribunal appeared to considered the status of the Sociedad para el Desarrollo

Industrial de Galicia (SODIGA) through the prism of both Articles 4 and 5, applying a ‘structural’ and ‘functional’ test (paras 77— 79).
8 Crawford, “Investment Arbitration”, 133.

™ Ex multis, Consortium RFCC v Kingdom of Morocco, ICSID Case No ARB/00/6, Award (22 December 2003) para

38.

"> Eureko BV v. Poland (n 34), para. 241, quoting Metalclad Corporation v. The United Mexican States, ICSID Case No.
ARB(AF)/97/1, Award (30 August 2000), paras 74-101; CME Czech Republic BV v. The Czech Republic, UNCITRAL, Partial Award
(13 September 2001), paras 154-64..

™ Energy Charter Treaty (opened for signature 17 December 1994, entered into force 16 April 1998) (ECT), art. 10(1); Crawford,
James. “Treaty and Contract in Investment Arbitration”. Arb Int’l., 24 (2008) 351-374; Schreuer, Christoph. “Travelling the BIT route:
of waiting periods, umbrella clauses and forks in the road”. The Journal of World Investment & Trade, 5, no. 2 (2004): vii-256.

" Consortium RFCC v. Kingdom of Morocco (n 46), para. 48; Duke Energy Electroquil Partners & Electroquil SA v. Republic of
Ecuador, ICSID Case No. ARB/04/19, Award, 18 August 2008, para. 342; Impregilo SpA v. Islamic Republic of Pakistan, ICSID Case
No. ARB/03/3, Decision on Jurisdiction, 22 April 2005, para. 258;.

"8 De Stefano, “Attribution of Conduct to a State”, 35.
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No. ARB/02/6, Decision of the Tribunal on Objections to Jurisdiction, 29 January 2004, paras. 115-118, 127; Eureko BV v. Poland (n
34), para. 250; Petrobart Limited v. The Kyrgyz Republic, SCC Case No. 126/2003, Arbitral Award, 29 March 2005, paras. 27-28;
El;)edax NV v. The Republic of Venezuela, ICSID Case No. ARB/96/3, Award, 9 March 1998, para. 29.

. ibid.
& Obiter dictum
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August 2003, para. 166.
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Argentina, ICSID Case No. ARB/01/8, Decision of the ad hoc Committee on the Application for Annulment of the Argentine Republic,
25 September 2007, para. 95.
8 william Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton and Bilcon of Delaware Inc. v. Government of
Canada, 819.
8 Crawford, “Investment Arbitration”,134.
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%1 Crawford, “Investment Arbitration”, 130— 31, 132— 33. Further on lex specialis see in this Commentary: 1. Fernando Lusa Bordin,
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Kulick and Michael Waibel, (Oxford: Oxford University Press, 2024), 412-420.

% Article 55 of the ARSIWA.
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14



Cgd &y (63850 Cad Jldy yogMe ¢ Jomo b (gladlate « Jliwl (slacdsn jlidy a5 Wlon)S pMel puizmod ool Llosls
31 lgd g L5 5 g0 dles LT aS 3185 en] aS 85550 ) 5 (6))38 ko s (slalgsd <oyl 2 0gMe 39 o 0315 Can
Sl ol 3 ol cgd 4y Clucsl B 35 J=all g syl jLdy oSl s b oyla ]y (oded (B S Cunisog cdlogy o

i100,S” Jlasl g yanadts ol 1y olia8 (sladles plo b Sinlos 5 poruio jobo a1y ¥ oslo [EXVeS Sl 8oy (sl2ol301>

Ll pas 555 9l dug) > (Simlen pae 5l Sgliso (slnd)Sog) ) (Asbiae F 03lo 31879 ol )3 (S g o) e
Slagle 3Sles o Silatunw Goldl S Glgie 4 Bld 3)lae cpl an STl aily dg39 ¥ oodlo Jlosl o Jol8
Slmo G les pae 3 B Gl 5l (S gy S E (pp 290 & (1SS 290 90 bS5 1> ()1l s
J&|93 Jlo&l d)iﬁ.) 5(69‘)39@ ade dy‘fy a2 Jike) Dy J>|9 )L#&A S 3 LQj fLCJ] 909 Y Jlsn 5 olwssl 48 lus
Sl opo delgd Jlael o 3105 o5 aS Cunl ple pl3dl by 3y50 13 0l3)1)8 i (sleal b alayly )5 laosigy (S 50 clus]
cdsd (Mol po Cudggus 059> 53 Cluss) delgd ¢ (Sl (gild Clswil (gl s aS g 43 30,5 o Crgaumo (631313 059> 5o
O b &S yg 4 398 0 oy (5)135 Ao s Cilamlre 45 Gl Gl ) ols dclgd pow dyg0 g WS 0 Jlosl |,

Sl P Pgie Cawl 00 )y CJs.) uajsm C).‘o .)‘5.9 ¥ oolo 5 dsdb Lj )l l) LéJ?J lemulf)] w.]ss.w.o

15



Cases

Crawford, James, and Paul Mertenskotter. “The Use of the ILC’s Attribution Rules in Investment Arbitration.” In
Building International Investment Law: The First 50 Years of ICSID, edited by Meg N. Kinnear et al., 27-.
Alphen aan den Rijn: Kluwer Law International, 2015.

Crawford, James, and Simon Olleson. “The continuing debate on a UN convention on state responsibility”.
International & Comparative Law Quarterly, 54, no. 4 (2005)

Crawford, James, Jacqueline Peel, and Simon Olleson. “The ILC's Articles on Responsibility of States for
Internationally Wrongful Acts: Completion of the Second Reading”. European Journal of International Law, 12,
no. 5 (2001)

Crawford, James. “Investment arbitration and the ILC Articles on State Responsibility”. icsid Review, 25, no. 1
(2010)

Crawford, James. “The ILC’s articles on responsibility of states for internationally wrongful acts: a retrospect”.
American Journal of International Law, 96, no. 4 (2002)

Crawford, James. “Treaty and contract in investment arbitration”. Arbitration International, 24, no. 3 (2008)
Crawford, James. The International Law Commission's articles on state responsibility: introduction, text and
commentaries. Cambridge University Press, 2002.

de Stefano, Carlo. “Attribution of Conduct to a State”. ICSID Review-Foreign Investment Law Journal, 37, no.
1-2 (2022)

de Stefano, Carlo. Attribution in international law and arbitration. Oxford University Press, USA, 2020.

Dolzer, Rudolf, and Christoph Schreuer. Principles of International Investment Law. 2™ ed. Oxford: Oxford
University Press, 2012.

Douglas, Zachary. “Other specific regimes of responsibility: investment treaty arbitration and ICSID.” In The
Law of State Responsibility, pp. 815-842. Oxford University Press, 2010.

Ebrahim Gol,Alireza, et al. Trans. State responsibility: the general part. Tehran: Sanglaj Ghalam, 2013. (In
Persian).

Kovacs, Csaba. Attribution in International Investment Law. Alphen aan den Rijn: Kluwer Law International,
2018

Olleson, Simon. “Attribution in Investment Treaty Arbitration”. ICSID Review-Foreign Investment Law Journal,
31, no. 2 (2016)

Oloumi Yazdi, Hamid reza and Somayeh, Mohammadi. "umbrella clause in investment treaties, public law
research ,16,43, (2011). (In Persian).

Schreuer, Christoph. “Travelling the BIT route: of waiting periods, umbrella clauses and forks in the road”. The
Journal of World Investment & Trade, 5, no. 2 (2004): vii-256.

Simma, Bruno. “The Work of the International Law Commission at Its Fifty-Third Session (2001) ““. Nordic J.
Int'l L., 71 (2002).

Vifiuales, Jorge E. “Attribution of conduct to States in investment arbitration”. ICSID Reports, 20 (2022)

)

Yannaca-Small, Katia. Arbitration under International Investment Agreements: A Guide to the Key Issues.
Oxford University Press, 2010.

Zamani, Seyed Ghasem and Hasibi, Azi.Trans. Principles of international investment law.Tehran: The SD
institute of law Research and study, 2011). (In Persian).

SGS Société Générale de Surveillance SA v. Republic of the Philippines. ICSID Case No. ARB/02/6,
Decision of the Tribunal on Objections to Jurisdiction, 29 January 2004.

Petrobart Limited v. The Kyrgyz Republic. SCC Case No. 126/2003, Arbitral Award, 29 March 2005.

SGS Société Générale de Surveillance SA v. Islamic Republic of Pakistan. ICSID Case No. ARB/01/13,
Decision on Jurisdiction, 6 August 2003.

CMS Gas Transmission Company v. The Republic of Argentina. ICSID Case No. ARB/01/8, Decision of the
ad hoc Committee on the Application for Annulment of the Argentine Republic, 25 September 2007.

Metalclad Corporation v. The United Mexican States. ICSID Case No. ARB(AF)/97/1, Award, 30 August
2000.

16



CME Czech Republic BV v. The Czech Republic. UNCITRAL Arbitration, Partial Award, 13 September
2001.

Toto Costruzioni Generali S.p.A. v. The Republic of Lebanon. ICSID Case No. ARB/07/12, Award, 7
February 2012.

Mr Kristian Almas and Mr Geir Almas v. The Republic of Poland. PCA Case No. 2015-13, Award, 27 June
2016.

Casinos Austria International GmbH v. Argentine Republic. ICSID Case No. ARB/14/32, Award, 5
November 2021.

Tethyan Copper Company Pty Ltd v. Pakistan. ICSID Case No. ARB/12/1, Award, 22 December 2017.
Antoine Abou Lahoud and Leila Bounafeh-Abou Lahoud v. Democratic Republic of the Congo. ICSID
Case No. ARB/10/4, Award, 7 February 2014.

Emilio Agustin Maffezini v. The Kingdom of Spain. ICSID Case No. ARB/97/7, Decision on Jurisdiction, 25
January 2000.

Flemingo DutyFree Shop Private Limited v. the Republic of Poland. UNCITRAL, Award, 12 August 2016.
Gustav F. W. Hamester GmbH & Co. KG v. Republic of Ghana. ICSID Case No. ARB/07/24, Award, 18
June 2010.

Saipem SpA v. People’s Republic of Bangladesh. ICSID Case No. ARB/05/07, Decision on Jurisdiction and
Recommendation on Provisional Measures, 21 March 2007.

Tulip Real Estate and Development Netherlands BV v. Republic of Turkey. ICSID Case No. ARB/11/28,
Award, 10 March 2014.

William Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton, and Bilcon of
Delaware Inc. v. Government of Canada. UNCITRAL, PCA Case No. 2009-04, 17 March 2015.
Wintershall Aktiengesellschaft v. Argentine Republic. ICSID Case No. ARB/04/14, Award, 8 December
2008.

Adel A Hamadi Al Tamimi v. Sultanate of Oman. ICSID Case No. ARB/11/33, Award, 3 November 2015.
United Parcel Service of America Inc. v. Government of Canada. ICSID Case No. UNCT/02/1, Award, 24
May 2007.

Carlos Rios and Francisco Rios v. Republic of Chile. ICSID Case No. ARB/17/16, Award, 11 January 2021.
PJSC CB Privatbank and Finance Company Finilon LLC v. Russia. Partial Award, 4 February 2019.

Bosh International, Inc. and B&P Ltd Foreign Investment Enterprise v. Ukraine. ICSID Case No.
ARB/08/11, Award, 25 October 2012.

William Nagel v. Czech Republic. SCC Case No. 049/2002, Final Award, 9 September 2003.

Loewen Group, Inc and Raymond L. Loewen v. United States of America. ICSID Case No. ARB(AF)/98/3,
Decision on Jurisdiction, 5 January 2001.

AMF Aircraftleasing Meier & Fischer GmbH & Co KG v. Czech Republic. Final Award, 11 May 2020.
PACC Offshore Services Holdings Ltd v. Mexico. ICSID Case No. UNCT/18/5, Award, 11 January 2022.
Armed Activities in the Territory of the Congo (Democratic Republic of the Congo v. Uganda). Judgment,
[2005] ICJ Rep 168.

Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Serbia and Montenegro). Judgment, [2007] ICJ Rep 43.

Differences Relating to Immunity from Legal Process of a Special Rapporteur of the Commission of
Human Rights. Advisory Opinion, [1999] ICJ Rep 62.

Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America).
Judgment, [1986] ICJ Rep 14.

United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran). Judgment,
[1980] ICJ Rep 3.

LaGrand (Germany v. United States), Provisional Measures, [1999] ICJ Rep 9, 16

Chattin v. Mexico. IV UNRIAA 282, 285-286 (1927).

ICTY (International Criminal Tribunal for the Former Yugoslavia). Appeals Chamber, Tadic, Case No. IT-
94-1-A, Judgment, 15 July 1999.

Salvador Commercial Company Case (‘El Triunfo’). XV UNRIAA 467, 477 (1902).

UAB E Energia (Lithuania) v. Latvia. ICSID Case No. ARB/12/33, Award, 22 December 2017.

Fedax NV v. The Republic of Venezuela. ICSID Case No. ARB/96/3, Award, 9 March 1998.

Fuchs, Ron v. Georgia. ICSID Case No. ARB/07/15, Award, 3 March 2010.

Gavrilovic v. Croatia. ICSID Case No. ARB/12/39, Award, 26 July 2018.

Eureko BV v. Poland. UNCITRAL, Partial Award, 19 June 2005.

Ortiz v. Algeria. ICSID Case No. ARB/17/1, Award, 29 April 2020.

Noble Ventures, Inc. v. Romania. ICSID Case No. ARB/01/11, Award, 12 October 2005.

EnCana Corporation v. Ecuador. LCIA Case No. UN3481, Award, 3 February 2006.

17



- Saipem SpA v. Bangladesh. ICSID Case No. ARB/05/7, Award, 30 June 2009.

- EDF (Services) Limited v. Romania. ICSID Case No. ARB/05/13, Award, 8 October 2009.

- Electrabel SA v. Hungary. ICSID Case No. ARB/07/19, Decision on Applicable Law, Jurisdiction and
Liability, 30 November 2012.

- Deutsche Bank AG v. Sri Lanka. ICSID Case No. ARB/09/2, Award, 31 October 2012.

- Von Pezold v. Zimbabwe. ICSID Case No. ARB/10/15, Award, 28 July 2015.

- LSF-KEB Holdings, Inc v. Korea. ICSID Case No. ARB/12/27, Award, 30 August 2022.

Reports

- Ago, Roberto. “First Report on State Responsibility, by Mr. Roberto Ago, Special Rapporteur, ‘Review of
Previous Work on Codification of the Topic of the International Responsibility of States” . 7 May 1969 and 20
January 1970. para. 39. UN Doc. A/CN.4/217 and Add.1. Yearbook of the International Law Commission 1969,
vol. 11, 125, 132. UN Doc. A/CN.4/SER.A/1969/Add.1.

- Ago, Roberto. “Third Report on State Responsibility, by Mr. Roberto Ago, Special Rapporteur, ‘The
Internationally Wrongful Act of the State, Source of International Responsibility.” 5 March, 7 April, 28 April,
and 18 May 1971. para. 16. UN Doc. A/CN.4/246 and Add.1-3. Yearbook of the International Law Commission
1971, vol. 1l (part one), 199, 201-2. UN Doc. A/CN.4/SER.A/1971/Add.1 (part 1).

- International Law Commission. Draft Articles on the Responsibility of States for Internationally Wrongful Acts
with Commentaries. UN GAOR, 56th Sess., Supp. No. 10, ch. 4, UN Doc. A/56/10 (ARSIWA), 2001

- Report of the Secretary-General. “Responsibility of States for Internationally Wrongful Acts: Compilation of
Decisions of International Jurisdictions and Other International Organs”. United Nations, A/62/62 (1 February
2007); A/62/62/Add.1 (17 April 2007); A/65/76 (30 April 2010); A/68/72 (30 April 2013); A/71/80 (21 April
2016); A/74/83 (23 April 2019).

- Third Committee of the Conference for the Codification of International Law. “Text of Articles on Responsibility
of States for Damage Done in Their Territory to the Person or Property of Foreigners”. The Hague, 13 March—
12 April 1930. League of Nations publication, V.Legal, 1930.V.7. UN Doc. C.228.M.115.1930.V. (1930) 24
Special Supplement to AJIL 188.

18



