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An analysis of how Arbitration Tribunals deal with the Phenomenon of Treaty
Shopping in International Investment Arbitrations under the ICSID Arbitration
Convention

Abstract

Under the ICSID Convention, the abstract treaty shopping or the option treaty
has become one of the most controversial issues in the field of international
investment arbitration. By shopping the treaty in some cases, the petitioners
may be trying to use a bilateral treaty that is not covered by its privileges
under normal conditions. In response to the key question of whether the act of
shopping a treaty is an illegal act in nature and how the arbitration procedure
has dealt with examples of shopping a treaty, the authors, using the library
method and note-taking tools, have analyzed numerous cases in the territory
International arbitration under the ICSID Convention. In this regard, the
authors, while explaining the concept of treaty shopping and analyzing its
inherent legitimacy, have examined the element of as an important
requirement in cases related to treaty shopping, and have analyzed the
different positions of arbitral tribunals in dealing with the phenomenon of
treaty shopping from different aspects. The material presented in this research
shows that, in all cases, the act of buying a contract by the arbitration courts,
especially in situations where "the text of the bilateral contract", the action of
the petitioner is considered permissible, is not considered as an illegal
phenomenon and For this reason, the phenomenon of treaty selection should
be analyzed and evaluated in accordance with the conditions of each case.

keywords: Treaty shopping, International Investment Arbitration, Investor,
Host state, Good faith.
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Treaty Claims’ referring to the following cases: Waste Management, Inc v United Mexican States,

ICSID Case No ARB(AF)/98/2, Award, 2 June 2000; Bayindir Insaat Turizm Ticaret Ve Sanayi AS v

Islamic Republic of Pakistan, ICSID Case No ARB/03/29, Decision on Jurisdiction, 14 November 2005;

Rachel S Grynberg, Stephen M Grynberg, Miriam Z Grynberg, and RSM Production Corporation v

Grenada, ICSID Case No ARB/10/6, 10 December 2010; RSM Production Corporation v Grenada,
ICSID Case No ARB/05/14, Award, 13 March 2009; The Rompetrol Group NV v Romania,

(ICSID Case No ARB/06/3, Decisionon Respondent’s Preliminary Objections on Jurisdiction and

Admissibility, 18 April 2008; Chevron Corporation (USA) and Texaco Petroleum Company

(USA) v The Republic of Ecuador, UNCITRAL, PCA Case No 34877, Interim Award, 1 December

2008; Abaclat  andothers (Caseformerlyknown as Giovanna a Beccaraand  Others) v Argentine

Republic, ICSID Case NoOARB/07/5, Decision on Jurisdiction And Admissibility, 4 August 2011;
Phoenix Action Ltd v Czech Republic, ICSID Case No ARB/06/5, Award, 15April 2009.

% Baetens, Freya. Agents of Cross-Fertilization: Abusive Forum Shopping or Legitimate Forum Choice?

(November 19, 2019). Giorgetti, C., Pollack, M., [Eds.], Beyond Fragmentation: Competition and

Collaboration Among International Courts and Tribunals (Cambridge University Press 2020), 2019.

% A contribution in money or other assets

57 A certain duration; (3) an element of risk

%8 An element of risk

> An operation made in order to develop an economic activity in the host State

% Assets invested in accordance with the laws of the host State

®1 Assets invested bona fide

%2 Boddicker, Joseph. “Whose Dictionary Controls?: Recent Challenges to the Term "Investment" in

ICSID Arbirtration”. American University International Law Review, 25(2010), 1031-1071.

63 Agreement on Encouragement and Reciprocal Protection of Investments between the Kingdom of the
Netherlands and the Republic of Venezuela, signed 22 October 1991, 1788 UNTS 45 (entered into force 1
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% Contextual approach
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