2 B> (bg)l Ulgpd oy 350 o i e 3l Colos (obgyl plls 513 )5 T3 ol e 4y oMo 4l o 383
dwslyd ade ol gl ol 4B )

(Jgime 0diugh) (S5 Joxa
Oyl Ol Ol o8l ¢ cogas Mol po (Bois (5158d (gemmiald
mohammaddehnavi@ut.ac.ir
03ljdomxe 3V gl
Oyl Ol oldolds doMe oKl ¢ wlow pole 5 (Boan 00Sld ( ogas ol s (Bod> (618D (sgzeiild
savalan.mohamadzadeh75@gmail.com
§ 5y A
Oyl Ol «gyldl Slods g oliad pole olKitsly (3ot 0uSKitsly (ol oy (Botis iyl wliis |8 s gal 23l
morteza.pouraziz2020@gmail .com

998 (SLoddg iy 4yt (VF+0 (LusB) £5 0,lons YD 093 45 LS J48

2SS

CoogSs S Sl ol iy Gloj 4 TS 25 ]y 068 Mgy (> S3b] &Sl 3l Sl S el Sloj 42
3y 8ll ol ol Incod 3D a3 355 (gl s g Lol potie I iy oyl gl $33,5 o pbsislSl Ylapdyo
) ol pode 5 02l &) ol Logas )5 (IS g ple 4 S, 3550 Dlped Jy sl o Boi () Ulspd Byl &S a2z
5590 p20 2 Lo 505 9 ot 31 033383 (ol Capgpiin 4 Sl 3 (e il g Cusl 03,50 3l 9 o5 (309) 9 0 0 yobo
i B> pogas )3 1ol lacusgie Jlosl (sl (G3he Clgis 4 (slodial 18 &ys0 ) S5 ol 42838 QLo )3 el 0392
G5 Coloo ogllan ol S 5855 53 | ilge 9250 (2553 2 65181 e 25T 5 )5 18 oy (slaysiS 3l B 0
o SIS 1l sl oslatnl g kot~ (Aoog (og) b B335 00 (M gl cpl )3 1l 03,8 bl bl s 55 i
g duilyd de ol gl ol Al > iy (Bei> obgyl Olesd Lgi) cdsd Las Mo adisls 1,383y 03yl dusite Cildlanl )y

335 8 gyt 9 85 abyg 55 o Bois 3l Sl oligyl sy () by slaely

) Silos (o)) GomalysS” ps B9 (bl Ul iy o2 b @ Casgios oMo anils 0383 158 (B3l

ool S 6Nl g i (Bo8>



doddo

Slolyd slaolud 4 Wil o pio Mol oy Boi> Slodl ;3 mudlio (5550 plow | (S (lacgd LMo dublsy (S
3oyl (alyl 3 aSly i3 )3 )1,E s dlasl 390 TbIABGES 51 S (o 3 S & oSS Ll ok Al Gl Loguas: )
A ( oy el a1y (o (S a5 ol (ga 4 s ol oy ol 0o 0008 s 0 55 T it o> obgyl o501
oAl ) ss5e 8D Oliiee 3l S0 (S ooz T Casl 0, 3985y o> 3l Colax (gl S (g0 45 WS 0

A8 o b Mpla i Mo b g 1l 50 cume Bl Olgie Cot Ol 5l g atasld pio g8  bg)l o315 3yl

LT oS 039 oyl (ol dline sl 039 azlio )90 0)lgen O Cusgpive Wi Mo dubls 1183 (55 S (glanl (yloss )
355 B i 16l i S0 slasles s )3 o 3 a3 dgm s 2y GBgh Jol S0 3 5
sl slinl sl JLod 4 HBAS g5 b Sl X bl (slav ooyl g pito o> 5] Coles (umslgsS a5 oK V.05, 0l
gy S a8 1355 1380 555 de (aumilgiS A o3lo Crge 4y e g oids d:lﬂ UPHaS ) Mg Cou Dyge G Ay diuw iliSis

ok tal L (gl (Kl Sp0d droly <Ky 40 10158 ) 4 ygeo , S dgdee |y Ineealil ol slome yobo 4y Cal S

pade ool Taes pdo o olig)) e 5 A5 (590 anels 3531 plus (slacsoll g gl Colon b SLEMST 23 o sogos
Al Cgd e Mo ails 1y

anils oy dgiome b Tilate (sl 03,8 wilyd |, Wacdyd bausgs suslsl s> (51 osSpms DSl 43350 (325555 &5 b o
e ) sl g il 5 e ol 335 Sl swslusd (Sl o3liT 5y o 51 (s B asly dzdls s g s Mo
s 2 51 sy d B lagd 4 3,05 ol 31 Lt duadlyd ade ol ol gy 13 YoV E Jlus )3 ity B> lig)) g

Al yd Cgd ay 9S00 01595 50 Hlged bawgl Lus Mo acisls &) el 500, Jode 23l bl (slagolil g Boi> Lads (5 dg5
315 ojlel sl 4 okl 5D (il el Egien |y Ol g d9ame |y (laduse ) (adde (631 B ol 0315 1y sjln] )

1. Margin of Appreciation.
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Jeffrey A. Brauch, “The Margin of Appreciation and the Jurisprudence of the European Court of Human Rights: Threat to the Rule of
Law”, Columbia Journal of European Law 11, No. 1 (2005): 113-150; George Letsas, “Two Concepts of the Margin of Appreciation”,
Oxford Journal of Legal Studies 26, No. 4 (2006): 705-732; Cora S. Feingold, “The Doctrine of Margin of Appreciation and the European
Convention on Human Rights”, Notre Dame Law Review 53, No. 90 (1978): 90-106; and Thomas W. Stone, “Margin of Appreciation Gone
Awry: The European Court of Human Rights” Implicit Use of the Precautionary Principle in: Fretté v. France to Backtrack on Protection
from Discrimination on the Basis of Sexual Orientation”, Connecticut Public Interest Law Journal 3, No. 1, (2004):218- 236.
3. See, e.g., Judge De Meyer in his Dissenting Opinion in ECtHR, Z. vs Finland, 25 February 1997, (Application No. 22009/93): “I Believe
that it is High Time for the Court to Banish that Concept [of Margin of Appreciation] from its Reasoning. It has already Delayed Too Long
in Abandoning this Hackneyed Phrase and Recanting the Relativism It Implies”.
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7. Quirk of Language.
8. an Unfortunate Gallicism.
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10. Convention for the Protection of Human Rights and Fundamental Freedoms.
11. S.A.S. v. France.
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14. Handyside v United Kingdom.
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20. Adam M. Smith, “Good Fences Make Good Neighbors?: The Wall Decision and the Troubling Rise of the ICJ as a Human Rights
Court”, Harvard Human Rights Journal 18, No. 5 (2005): 255-256.
21. Yuval Shany, “Toward a General Margin of Appreciation Doctrine in International Law”, European Journal of International Law 16,
No. 5 (2005): 907-940
22. Margin of discretion.
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Jeffery Jowell QC and Jonathan Cooper, Understanding Human Rights Principles, (Oregon: Hart Publishing, 2002), 27.
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28. ECHR, Grifhorst v. France, (Application No. 28336/02), Judgment of 26 February, 2009, para. 83.

29. ECHR, Gabri¢ v. Croatia, (Application No. 9702/04), Judgment of 5 February, 2009, para. 45.

30. De meyer.

31. ECHR, Z v. Finland, (Application No. 22009/93), Judgment of 25 February. 1997, Partly dissenting opinion of judge De meyer, para.
3.

32. Rosalyn Higgins, “Derrogations under Human Rights treaties”, Human Rights Quarterly 4, No. 4 (1982): 477.

33. Martin Dixon, Robert McCorquodale and Sarah Williams, Cases and Materials on International Law, (Oxford: Oxford University
Press, 2011), 209.
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40. Ibid., 850.
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The Doctrine of Margin of Appreciation as a Trojan Horse within the European System of
Human Rights Protection: A Case Study of the European Court of Human Rights' Judgment in
S.A.S. v. France

When is it permissible for a government to violate the religious freedom of its citizens? Under what
circumstances is such a violation possible for a democratic government? The answers to these questions
form the very essence and foundation of the doctrine of the margin of appreciation for states. Although
this standard was created by the European Court of Human Rights, the Court has never provided a
general and comprehensive theory regarding it, nor has it explicitly and clearly defined and elaborated
its concept. Perhaps for this very reason, the legitimacy of this doctrine has been controversial since its
inception. In recent years, this doctrine has increasingly served as an excuse for imposing undue
restrictions on human rights in some European countries, and an excessive emphasis on this doctrine
has created obstacles to realizing an optimal system for the protection of human rights in Europe.
Therefore, Using a descriptive-analytical method and library tools, this article attempts to examine the
numerous criticisms leveled against the doctrine of the margin of appreciation for states, and to
critically evaluate the European Court of Human Rights' judgment in the case of S.A.S. v. France and
its detrimental consequences for the European system of human rights protection.

Keywords: Doctrine of Margin of Appreciation, Ban on the Full Veil (Burqa), Living Together,
European Court of Human Rights, European Convention on Human Rights and Fundamental Freedoms
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