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The criteria of ""direction and control™ in the light of shared responsibility in the
jurisprudence of the European Court of Human Rights

Abstract

The concept of direction and control within the framework of international state responsibility law,
pursuant to Article 17 of the ILC's 2001 Avrticles on the Responsibility of States for Internationally
Wrongful Acts, necessitates the existence of "actual domination™ and "operational direction™ by
one state over the conduct of another international actor, such that wrongful acts may be attributed
to the directing state. However, the European Court of Human Rights (ECtHR), in its jurisprudence,
has tempered these rigorous criteria by prioritizing human rights protection and victim-centered
accountability, adopting more flexible models such as overall control, spatial control, and
analogous approaches. The significance of this issue resides in addressing accountability gaps in
complex scenarios, including multinational operations, hybrid occupations, and armed conflicts.
The article underscores the importance of direction and control in bolstering erga omnes
obligations. The principal research question centers on the manner in which the ECtHR adapts the
ILC’s criteria to ensure effective human rights safeguards, with the core hypothesis predicated on
the ECtHR's flexibility in lowering attribution thresholds. The methodological approach draws on
pertinent library-based studies, grounded in a qualitative analysis of key Court judgments and ILC
documents. This study concludes that the more pragmatic and adaptable approach of the ECtHR
relative to the stringent criteria of the ILC, enhances state responsibility and expands the scope of
remedies available to victims.

Keywords: Direction and Control, Effective Control, Attribution, Shared Responsibility, European
Court of Human Rights.
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' Rights of Nationals of the United States of America in Morocco, p. 176.
¥ International Court of Justice. Military and Paramilitary Activities in and against Nicaragua (Nicaragua
v. United States of America), Merits, Judgment of 27 June 1986. I.C.J. Reports 1986. ( o, colusy ;0 oS> e

Ols29)-
¥ International Tribunal for the former Yugoslavia (ICTY). Prosecutor v. Dusko Tadi¢ (Appeal Judgment),
IT-94-1-A, 15 July 1999.

4 International Law Commission, "Articles on Responsibility of States for Internationally Wrongful Acts," UN Doc. A/56/10
(2001), art. 17.
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* International Law Commission, "Draft Articles on Responsibility of International Organizations," UN Doc. A/66/10 (2011),

art. 14; see also ILC Commentary to ARSIWA, ibid., at 69.
¥ Council of Europe, European Convention on Human Rights, 4 November 1950, ETS 5, art. 1; ECtHR, Behrami and Saramati

v. France and Norway, App. Nos. 71412/01 and 78166/01, Judgment (Grand Chamber), 2 May 2007, para. 151.
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* Behrami and Saramati v. France and Norway (2007).
* Kosovo Force (KFOR).
" ECtHR, Behrami and Saramati v. France and Norway, App. No. 71412/01, Judgment (Grand Chamber), May 2, 2007, para.

151.
" André Nollkaemper et al., "Guiding Principles on Shared Responsibility in International Law," European Journal of

International Law 31, no. 1 (2020): 1572, Principle 2.
'Y Ibid., Principle 8(2).
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' August Reinisch.
'®  August Reinisch, "Aid or Assistance and Direction and Control between States and International Organizations in the

Commission of Internationally Wrongful Acts," International Organizations Law Review 7 (2010): 63—77, at 70-72.
'* Nada v. Switzerland (2012).

Y ECtHR, Nada v. Switzerland, App. No. 10593/08, Judgment (Grand Chamber), Sept. 12, 2012, para. 197.

'} erga omnes.



il 5 o (lad angy 5 S8 g ol 5l g gl Do oSS 5 5 Sl 53yl syl ol ol G
o sl 0y pgmme 2 (25l 4 01> Caglgl sl cgraaS Wl Sases mudle B 51 Ol (418)S alols  SigS
buwg Vov e Jlo 3 5= Spiiie Syt (loinl) gl )3 45 jobo Ol cSyno Culgins 350 )3 5038 (losiS &y ol
EB> o Boi> 4y e 9 oy (S 3l Al () TS g0 S el 00 Gl o g8 (iS5 T 00Uy
N5 O 3550531 (26 5 ke pglsh o Caglg) S S Slaciges] ) e oy, o5 08 e
5 dlitwl b Olgsd o )3 48 Gl itduagy dude Sila g ol Sol ogp 55 Gl Jle s Yo YO Adel w5 Ao 3l S
5368 sByet Jlas) dila (glodyinS lalss o Il el pmaipw 3 g calin o 5yl el 8] 4y Logs o 1l
ey 38531 pledl b = e luce b (Sa (clingy i & gy o (£l Laloos oLl b alio iyl 15 g oy 42| Lol
Ayl po B> pll )3 oS B 3l ix Cosmyle S = e e Ciin 4 osily sk 45 Jlo (S ]
.3)91@ ol Yok (sl 65315 10 o6l sl (10,5 4 (sl 1) o] skl o RESYOS

) 3|y OgpeS bawgi axgplao (38 5 Column jlins s dar U 2 B> 2y Ol 45 Sl () 3005 ol g
oxwg&éuuwfwu;ba;%fl ol g Canl 001y gl iy (Bods 3l 5o Colos peeual (lp 293  oliad
S Sy a8 B L= 5ean)S g pplullan] £35Sy Olipd o Cal (3] e dalllan (o 4z Tyl Jolss
Oy el o )3 g 1S oo 31561 oo o 4] ygmuma 45 oaBly L (60550, uma dy Cepas - 63l 39
D)ldolped |y Lacdss 4y Cdgiune Cluss] aiely oy jlas yol pl oS Il > s o il 381 1) BNk &ylus
Lasiyo a5y ogpmaaS Sl g 5 5> (g lsed 1) 51 aod O s (6,05, 3156 b allans () (gl g, i
WS oo Jalod g 4125 o Bgi (sl3)S0g) 9 (2LaB (Sladg) (S (cwyp o) 5 M g 990 L

g (g Py ) Grwded il (Slagy )l o (Shans) 5l 3l (2L OgmneS Lawgs JyiS g Colas £ 5290 (95
Coldn ydlgs dsgasee Cpl & i 5 Cunl (ron (S 5 Coldad g3kt Yo o) dlgo dsgazo VY odlo .l ol Culgiuns
Jos e gt 58U S sl 53 Ol e o b Tl ST (lilso by bludn 5 Sliles g5 51 (o3l
gy )3 Oz S g0 S (2555l (el g B LMo S &y i) Sl 9090 s O )3 45 S o
SIS dgrg s ) (Jlod (opsd S5 (porer SLalaBl 5 0,8 iy S50 J35S Jline TeaS adde 9555
ale 555 ol 5 (ool laclaby anial 5 S50 S Jlons b ol (ol T30 S 5955 ol ) i 3l 3 4S5
15 sl ols (el Jaallygian Sgmg ppiune |y 1y luisl 45 391 Cglize (2yaS3ls Mallipm o 535 ssST IS

ALY

e Ggi (bgyl Old (LB g, 53 piio Boi> (o)) OgedlysS (ojypml 2 Jloehy l5yST s 492 g Il ot
YO+ (OYAA) ¥ b Y ogas Bei Oldlla
™ André Nollkaemper.

" André Nollkaemper et al., "Guiding Principles on Shared Responsibility in International Law," European Journal of

International Law 31, no. 1 (2020): 15-72.
" Ukraine and the Netherlands v. Russia, (2025).

™ ECtHR, Ukraine and the Netherlands v. Russia [GC], App. Nos. 8019/16, 43800/14, 28525/20, and 11055/22, Judgment, 9

July 2025, paras. 165-174.
' lex specialis.

' Qverall control.

" ILC, ARSITWA Commentary, supra note 3, at 69.

" Loizidou v. Turkey (1996).

" ECtHR, Loizidou v. Turkey, App. No. 15318/89, Judgment, Dec. 18, 1996, para. 52.
™ Military and Paramilitary Activities in and against Nicaragua (1986).
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™ André Nollkaemper and Dov Jacobs, eds., Distribution of Responsibilities in International Law (Cambridge: Cambridge
University Press, 2015), 12.
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University Press, 2011), 210.



https://ks.echr.coe.int/documents/d/echr-ks/guide-on-article-1-obligation-to-respect-human-rights

Syt Culgiuns (55lod Sl 55 (635050 5 ()l (Shan] TTidnd o (S lolediz o)l 3 1) Clgtins <S50
O WS o gy sl SIS S g Colum plesl b (lepd 48 aimd s L5 5 03,5 65Ty |y Mol oS s 1

T blos g i J 505 -

13 0l 8 o Aty Y ol a3y IS e st JyS o 33 5505 il 203
91y gt 5155 oy ol Jae b olSo S 52 15T Ul i opmaseS 3 g0 il e
Sl J«Sb (Sllos 9 (So3u8n S o odigy oyl dod amd yil38) cidosin Oldos b dilbodins (sla 6,50 (sladie
S1488 ple) a0 50 b 1 les S 5 s one 5 5

(Lo 0 ade oaadl) 39 -39

Lo logles o ygelo s gy ol 45 Il 13 039 0 gl 3l 53 ool (slrgps bawwss (63,8 (0l 085y 3
(o Szl ol oIS 8 s a3 il ) g o6 5,5 pDlel s g ] s 8 o el
5 o8l Gy cdlogly cply 3l g Glged Mo Glojlu & i o 0315 Cann Lol s 4 ol Codgiame w0l plx]
o P g by JyS g ls) ool (6Bl i 5303 & g2 ol Sl S o puasnin 45 o s
b Cdptn ol Coppale gy 3 i il 813 olS e S, ot 5 1958 S 518 am g 0l
p138] ol 3590 55 Olgad 1y cCamnl 3L 3 o (slojlo s 1 gol o dniad 45 ( aleg HLis Iy Glusl b ol ol ol y98
Slaas Ulad gt el (Clamy s oy 0550 13 s o dimdLis Sl ol Taly g, Liky p Colin ols
35505y o 3 45le LS 03,5t et S K2 9 195 o o188 &y Sl JS & JS o5
Cal gy BB 1 550 JyiS 3)50 )0 Y1) dlge dcgesme V odlo b aS" c ol ppon oy (slallas Mol lgie 4
Cdgime oy S35 Syl gl Ol (M5 samalis Lﬂ) oD tdwg oo 395 Alie 4D Sabgd PALS o vl
S bl il sieils cdedin slacillas a5 WS o0yl yol oyl s 0digpm oyl (Canlancdyd o Mol oy slaylo;ls
gt 5 S S5 5 55 o S Ml Slaolasle & Sga s Catpmn sl ) 350y o 5 S22
sl 03,8 3l Wl g

Copod] (4ng) 9 ol Sol S Jro) oz (S 535y (il 3l 4 2255 b 050 5 S )8 pgd 400 oo 3 £ 5290 (o
IS5 512030085 kg 15Le < Jad] 3blin 13 350 55 oy g o >l ety el a8l s

¥ Ziaei Bigdeli, Mohammad Reza, and Nasrin Tarazi. "Analysis of Attribution Rules in Shared International Responsibility."
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