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The Evolution of the Procedural Principle of ‘Equality’ in International Investment
Arbitration: From Historical Origins to Contemporary Application

Abstract

This study analyzes the evolutionary trajectory of the concept of the ‘principle of equality’ in
international investment arbitration as a procedural principle, tracing its journey from its historical
origins in the Magna Carta (1215) to its contemporary manifestations in foundational instruments
such as the New York Convention (1958), the UNCITRAL Model Law on International Commercial
Arbitration (1985), the ICSID Arbitration Rules, and international arbitral practice. The role and
status of the principle of equality are examined, with an emphasis on its inextricable link to principles
such as ‘fairness,” which serve as guarantors of the legitimacy of the international arbitral system.
The findings of this research indicate that while Article 18 of the UNCITRAL Model Law, by
stipulating “equal treatment,” has been dubbed the “Magna Carta of arbitral procedure,” the
ambiguity in the operational definition of this principle and the specifics of its interaction with other
governing rules in this field have created significant interpretive challenges. Indeed, the provisions of
arbitration treaties, institutional rules, and national laws uniformly mandate, whether explicitly or
implicitly, the obligation to treat the parties equally throughout the arbitral proceedings.
Nevertheless, the precise contours of procedural equality remain ambiguous. Through an analysis of
leading international investment arbitration awards and the rules of prominent arbitral institutions,
this study demonstrates that the realization of “justice” in this field hinges on a transition from
“formal equality” towards “substantive fairness based on the facts of each case.”

Keywords: Principle of Equality, International Investment Arbitration, Formal Equality, Substantive
Fairness, Arbitral Procedure.
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Di Pietro (London: Cameron May, 2008), 679.

%8 Ragnar Harbst Marghitola, ed., Document Production in International Arbitration (Alphen aan den Rijn: Kluwer Law International,
2015), 215.

% Albert Jan van den Berg, “The New York Convention of 1958: An Overview,” in Enforcement of Arbitration Agreements and
International Arbitral Awards: The New York Convention in Practice, ed. Emmanuel Gaillard and Domenico Di Pietro (London:
Cameron May, 2008), 64.
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% due process (of law/justice)

! Hamza Maira, “Due Process in Arbitration and how to Balance Fairness and Efficiency,” NCIA Alternative Dispute Resolution
Journal 3, no. 3 (2023): 72.

ol 01 o) “ 3l b (ggluue i3y (lgis Cos (VYVE/ +5/V5 Goaan) Ol (Ml iy (69155 5913 98 VA 03lo 3 s odle oyl glgiomo
%3 UN Doc A/CN.9/SR.330 (19 June 1985), para. 64.
% Magna Carta of arbitral procedure
% Matti S. Kurkela and Santtu Turunen, Due Process in International Commercial Arbitration (Oxford: Oxford University Press, 2010),
187.
% equal treatment
%7 formal/quantitative equality
8 substantive equality
8 Schweiker v. McClure, 456 U.S. 188 (1982), accessed [5 April 2025], https://supreme.justia.com/cases/federal/us/456/188/.(“due
process is flexible and calls for such procedural protections as the particular situation demands.”).
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™ James Brown Scott, ed., The Proceedings of the Hague Peace Conferences, vol. 1 (New York: Oxford University Press, 1920), 2.
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™ SIAC Investment Arbitration Rules (2017), Rule 6.
" UNCITRAL Arbitration Rules (2010), Art. 8(1).
™ Institute of International Law/ Institut de Droit International (IDI)
" Institute of International Law, “Equality of Parties Before International Investment Tribunals,” ICSID Review 35, no. 1-2 (2020): 426~
433. Available at: <https://doi.org/10.1093/icsidreview/siaa052>
"8 Sociétés BKMI et Siemens v. Société Dutco (Dutco Case), French Cour de Cassation, Judgment (7 January 1992). Available at:
<https://www.legifrance.gouv.fr/juri/id/JURITEXT000007028100/>
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8 Akin Gump Strauss Hauer & Feld LLP, “Party Nomination of Arbitrators: Egalité of Parties and the ‘Dutco Principle’ (October 21,
2020), https://www.akingump.com/en/insights/alerts/party-nomination-of-arbitrators-egalite-of-parties-and-the-dutco-principle.

& [ ondon Court of International Arbitration (LCIA)

8 ICC Rules (2017), Arts. 12(6), (8); LCIA Rules (2014), Art. 8.1.

% Dutco principle:
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& See e.g. HKIAC Rules (2013), Art. 8.2; SCC Rules (2017), Art. 17(5); SIAC Rules (2016), Rule 12; Swiss Chambers’ Arbitration
Institution Rules (2012), Arts. 8(4), (5).
8 German Arbitration Institute/Deutsche Institution fiir Schiedsgerichtsbarkeit (DIS)
8 DIS Rules (2018), Art. 20(3)(i).
8 Vienna International Arbitral Centre (VIAC)
® VIAC Rules (2021), Art. 18(4).
® Gary B. Born, International Commercial Arbitration (Alphen aan den Rijn: Kluwer Law International, 2014), 2610.
® Vidatel Ltd. v. PT Ventures SGPS S.A., Mercury - Servigos de Telecomunicacdes S.A. et Geni SA (Vidatel Case), French Cour de
Cassation, Judgment (9 November 2022), No. 21-17.203. Available at:
<https://www.legifrance.gouv.fr/juri/id/JURITEXT000046555862>
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% 1CC Rules (2017), Art. 7(1).
% International Centre for Dispute Resolution (ICDR) Rules (2014), Art. 7(1).
% HKIAC Rules (2013), Art. 27.11.
7 SCC Rules (2017), Art. 13(8).
% SIAC Rules (2016), Rule 7.6.
% VIAC Arbitration and Mediation Rules (2021), Art. 14(3.3).
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% consolidation

191 VIAC Arbitration and Mediation Rules (2021), Art. 15(1).

192 HKIAC Rules (2013), Art. 28.6; SCC Rules (2017), Art. 15(3); SIAC Rules (2016), Rule 8.6.
195 might

1 shall

195 1CSID Arbitration Rules (1 July 2022)

16 ¢oordination

197 China International Economic and Trade Arbitration Commission (CIETAC)

108 the interest of fair and efficient resolution of the disputes”

199 North American Free Trade Agreement (NAFTA)

10 chess-clock system/Béckstiegel method

' Jan Paulsson, “The Timely Arbitrator: Reflections on the Bockstiegel Method,” Arbitration International 22, no. 1 (2006): 19.
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12 reasonable opportunity

3 Fraport AG Frankfurt Airport Services Worldwide v. The Republic of the Philippines, ICSID Case No. ARB/03/25, Decision on the
Application for Annulment (23 December 2010), para. 223; Amco Asia Corp. et al v. Republic of Indonesia, ICSID Case No. ARB/81/1,
Decision on the Application for Annulment (16 May 1986), para. 90.

14 Rocio Digon and Marek Krasula, “The ICC’s Role in Administering Investment Arbitration Disputes,” in Contemporary Issues in
International Arbitration and Mediation: The Fordham Papers 2014, ed. Arthur W. Rovine (Leiden: Brill Nijhoff, 2015), 63.

Y5 Bureau Veritas, Inspection, Valuation, Assessment and Control, BIVAC BV v. The Republic of Paraguay, ICSID Case No. ARB/07/9,
Decision of the Tribunal on Objections to Jurisdiction (29 May 2009).

18 nterests of justice

17 adequate opportunity

18 ¢qual opportunity

19 Jeff Waincymer
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