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Rethinking the Position of Will in Iranian Criminal Law

Abstract

The concept of "will", as the cornerstone of criminal responsibility, plays a pivotal role in criminal law.
Despite this fundamental importance, the position of "will" and the distinct concept of "voluntariness of
conduct" in Iranian criminal law doctrine have consistently been subjects of conflicting views, deep
conceptual ambiguity, and significant scholarly disagreement. A discourse analysis of Iranian criminal
law doctrine reveals that three competing views place "will" within the "material element”, the "mental
element" (as the prevailing view), or the "sphere of criminal responsibility”, respectively. This confusion,
in addition to theoretical ambiguity, has led to contradictions in judicial analysis. Aiming to resolve this
confusion and by posing the question of where the precise position of these two concepts lies in the
analytical structure of a crime, this research re-examines the foundations of these perspectives. This
article adopts a critical approach to analyze and critique the foundations and implications of each of the
three competing views. The research's innovation lies in its return to foundational sciences (especially the
philosophy of action) to introduce the distinction between "will" (as a psychical faculty and philosophical
cause) and "voluntariness" (as the legal quality of conduct) as the key to solving the problem. The
findings indicate that placing "will" within the mental element or the sphere of responsibility stems from
the conflation of these two concepts and leads to insoluble structural contradictions (particularly in the
analysis of compulsion). This research ultimately defends the view that "will”, as a philosophical concept,
has no direct position within the elements of a crime. What matters in criminal law is the "voluntariness
of conduct”, meaning physical and muscular control, which is an attribute of "conduct" and,
consequently, a basic component of the material element of the crime. Accordingly, involuntary acts
(such as convulsions or reflexes) are excluded from the scope of criminal law not due to the absence of a
mental element, but fundamentally due to the absence of "conduct." This doctrinal reconstruction, while
refining the material and mental elements, helps to cohere the analytical structure of crime in the Iranian
legal system.

Keywords: Will, Voluntariness of Conduct, Actus Reus, Mens Rea, Criminal Responsibility.
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