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The Jurisprudence of the European Court of Human Rights on Awarding Compensation
in Situations of Shared Responsibility

Abstract

The growing complexity of international relations and the expansion of multilateral cooperation
among states have increasingly resulted in human rights violations arising within contexts of shared
responsibility. This article examines the jurisprudence of the European Court of Human Rights
(ECtHR) on the award of just compensation, focusing on the legal challenges generated by joint
causation, extraterritorial jurisdiction, and multi-state operations. The research question concerns
how the Court determines compensation in situations involving shared responsibility and whether a
coherent doctrinal pattern can be identified. The study proceeds from the hypothesis that the ECtHR
adopts an individualized approach, avoiding both joint and several liability and the apportionment of
compensation among responsible states. Employing a qualitative methodology grounded in case-
based and comparative analysis, the research draws on ECtHR judgments, the 2001 International
Law Commission Articles on State Responsibility, and the Guiding Principles on Shared
Responsibility. The findings indicate that the Court determines responsibility based on effective
control and direct attribution, and awards compensation solely against the state exercising dominant
authority. This approach, however, faces persistent challenges, including difficulties in proving
divisible causation, the absence of a compensation-allocation mechanism, and structural limitations
inherent in the European Convention on Human Rights. The study concludes that while the ECtHR
acknowledges shared responsibility, it refrains from recognizing shared compensation, a stance that
constrains restorative justice. It recommends the development of rules on compensation allocation
and the strengthening of inter-state enforcement mechanisms to align the European human rights
system with the multi-actor realities of contemporary governance.

Keywords: European Court of Human Rights (ECtHR); divisible causation; just compensation;
effective control; shared responsibility.



doddo

Slojes 133l pel = cded Olo aslanin slas)San ipnS 5 (Mol o bailgy oal3d slo Shuzn sl o Sl
Goi> ol &S Cunl 04l Eel = oo (Sl Sad b Sy (ol llas (Baaly (815,550 iy lpe o el
ax &Syl oy olbdie) i )D Dgd yuie Clgd M e (Cudgins Gi::ﬁwﬂf@» b (Syuie pla8h) 4 el o yio
syt Sl Culy ol 33,5 oo o> 225 1B 3yl (32 b b adstie dod Ul ) Cud Sl e Jgtane (50
Gg alh )3 Cul (o Clg iy o5 WS 0o (i g3 ) (olmobign 53 (Llgwd 3o 0 ol 31) yia Bo> (Dl Olsnd s
0955yt g = JloJl yo (B> 10 (Syttee Culgiumo (sl Cob (coaeld G (jladd bl andly (i ol b (lalgs
cowll Sl yilla b dgs gy 50 (lad oS Cuwl oids Coago solial Cdgiune 5 (ISl b ccdgd i oo Caolye anass

b e 3 (Lol 8l (S 5unlomyon b \((J):.&m Cule) gaog0 (b aS Bg 039y Dgis dxlgo

(898> odzn S Cuxiog cpix 50 (Sbgyl Ol Ul 1S Oed Lw; 33y Ol 315 dab dlio ol &8 Lol Ao
ol 9 6Bl g yivgy 3185kl Ul g i o 1y nCded o Clgtine mow 455 b 51 Tumd o pSo Cuolye CElp 4
Ol awgy 31 Olgioe W %03 Olo 4 Sslonis Lo oyl cel (os b (slagy «(6)kas) (wlgo 4o s )51 9515 349 ag,
gt dizes 3 25520 Mo Olejler Jall i G g ¥ 2\ Slgn 4o gn (s5inad (526358, 45 35 el s 55
Syiins Cugtuns (Sloidly Jool aile (gl gylai Jaol b (Yo + Y slgo sy s oyl 51) (Madlpo dilalsein s ol gy Mol oy

Sl 43,8 i 5y Solite pewe Mas (ilgd b = bl cillas

DS o s anly g S Slucsl b JLs) e g Jwbw ) dsd Culgiue (ol po Bois>  ctww Slodl
3 Slopasy) Jaame Jos )0 b 2 3l (65l oS Silooly Gylis ~ Y«}ﬁ;‘)» 5keinn 0585 B 1D 050y = ol (sl jidgls Lol
&S ALS e .\Sb o e g rmﬁy A8 b olaS” JalecSS s pl i g s g s e (000 (sl lid,
B9 1y 3,5 oo plegl )0 55 (s lp Hlis ooy AUy 09 0 Poduzey ;i) Slust] Cuniog s «(gylis s (i 5

yoass Sl Jos lajlne &) 5l Lol i o Cony 0 1) Cgd S 3l Lo Cudgiune 48 g Cudgiue Vo0 )
plol oyl il 03,8 St Cgd yo (e Cudgiumed [l ypasol y oS g 00,8 (610065 (ol Cudgiunon (opdy b Cuolye
heledin (slacunig Sa oy yuien b Joo )3 45 = 1o Boi> obg)l Olgd ) 05094 55 (oliaB gy 1o Lok cvgo (ks
Uiy L.ll.c Olgd &S ams o ol LS&.....Q D58 S Caalye 0)lyn oylaie o8 5 glite (s03ySogy — Gl dnlge
I el ol daly (slie o Cgd o Clgiune (pun 1) 95 35565 5 A8 o0 by Cual) i b (ol Colgtune

! Concurrent Causation.

% SHARES.

® André Nollkaemper.

* André Nollkaemper et al., Guiding Principles on Shared Responsibility in International Law, SHARES Project (Amsterdam Center for
International Law, 2020), Principle 10 commentary.

® International Law Commission, Articles on Responsibility of States for Internationally Wrongful Acts, with Commentaries, 2001,
Commentary to Article 47.

® Eleni Methymaki.
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" Eleni Methymaki, Allocation of Responsibility in Shared Responsibility Situations, LL.M. Thesis, University of Cambridge, 2018, 44—
45,

& André Nollkaemper, “Shared Responsibility in International Law: A Conceptual Framework,” Michigan Journal of International Law
34, no. 2 (2013): 359-361.

® Murray, “Shared Responsibility and the Limits of Solidarity,” 1251-1274, 1254-1256.
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" Methymaki, “Allocation of Responsibility,” 52-55.
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Y ECtHR, M.S.S. v. Belgium and Greece, Application No. 30696/09, Judgment of 21 January 2011, paras. 349—394.

15 Hirsi Jamaa v. Italy (2012).

18 ECtHR, Hirsi Jamaa and Others v. Italy, Application No. 27765/09, Judgment of 23 February 2012, paras. 185-207.

7 Tarakhel v. Switzerland (2014).

18 Sharifi and Others v. Italy and Greece (2014).

9 ECtHR, Tarakhel v. Switzerland, Application No. 29217/12, Judgment of 4 November 2014, paras. 104—122; ECtHR, Sharifi and
Others v. Italy and Greece, Application No. 16643/09, Judgment of 21 October 2014.

21 ginarte, “Human Rights Accountability in Composite Situations,” 121-128.
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24 Behrami and Saramati v. France and Others, para. 31.

% Al-Skeini v. United Kingdom (2011).

% ECtHR, Al-Skeini and Others v. United Kingdom, Application No. 55721/07, Judgment of 7 July 2011, paras. 137—149.

27 Jaloud v. The Netherlands (2014).

2 ECtHR, Jaloud v. The Netherlands, Application No. 47708/08, Judgment of 20 November 2014, paras. 151-170.

 Castagno, Giulia, and Gasperini, Lorenzo. “Procedural Hurdles in Shared Responsibility Cases,” in Shared Responsibility in
International Law: A Practices-Based Analysis (2021), 45-48.

% Controlling Authority.

31 ECtHR, Behrami and Behrami v. France and Saramati v. France, Germany and Norway, Applications Nos. 71412/01 and 78166/01,
Decision of 2 May 2007.

%2 Egle Leinarte.

% |_einarte, Egle. Human Rights Accountability of States and Non-State Actors in Composite Situations (PhD Thesis, University of
Cambridge, 2018), 112-118.
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3 Jlascu v. Moldova and Russia, paras. 339-345.

% Jlascu v. Moldova and Russia, paras. 314-382.

% Catan and Others v. Moldova and Russia (2012).

%" Mozer v. Moldova and Russia (2016).

% Transnistria.

% ECtHR, Catan and Others v. Moldova and Russia, Application Nos. 43370/04, 8252/05, 18454/06, Judgment of 19 October 2012,
paras. 109-121.

0 ECtHR, Mozer v. Moldova and Russia, Application No. 11138/10, Judgment of 23 February 2016.

* Georgia v. Russia (I & 1) (2021).
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