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A Comparative Study of Non-Recognition and Non-Enforcement of Foreign
Arbitral Awards under Article V(1)(a) of the 1958 New York Convention in England
and the United States of America

Abstract

This article presents a comparative analysis of the non-recognition and non-
enforcement of foreign arbitral awards under Article V(1)(a) of the 1958 New York
Convention within the two legal systems of England and the United States of America.
The main research question is what similarities and differences exist between the
approaches of the national courts of these two countries when they face the defences of
incapacity of a party and invalidity of the arbitration agreement. The research adopts a
descriptive-analytical and comparative method, based on legal literature and the case
law of both countries. The findings show that the courts of both countries, in principle,
assess the capacity of the parties at the time the arbitration agreement was concluded,
although English courts also take capacity at the time of the award into account;
moreover, in both systems the burden of proving the invalidity of the arbitration
agreement lies with the party alleging it. However, English courts determine the law
governing the arbitration agreement on the basis of the parties' choice and, failing such
a choice, the law of the seat, whereas US courts tend to assess its validity under the law
they themselves consider applicable. Given that Iran has also acceded to the New York
Convention, an understanding of these approaches can inform the reform of Iran's
domestic legislation and judicial practice, enhance the confidence of the international
business community in Iran's legal system, and strengthen the position of international
commercial arbitration in Iran.

Keywords: Arbitral Award, National Court, New York Convention, Incapacity, Governing
Law, Arbitration Agreement.
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2 Article V(1)(a) of the New York Convention: "1. Recognition and enforcement of the award may be refused, at the request of
the party against whom it is invoked, only if that party furnishes to the competent authority where the recognition and
enforcement is sought, proof that: (a) The parties to the agreement referred to in article Il were, under the law applicable to them,
under some incapacity, or the said agreement is not valid under the law to which the parties have subjected it or, failing any
indication thereon, under the law of the country where the award was made; or ..."
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Article Il of the New York Convention: "1. Each Contracting State shall recognize an agreement in writing under which the
parties undertake to submit to arbitration all or any differences which have arisen or which may arise between them in respect of
a defined legal relationship, whether contractual or not, concerning a subject matter capable of settlement by arbitration. 2. The
term “agreement in writing" shall include an arbitral clause in a contract or an arbitration agreement, signed by the parties or
contained in an exchange of letters or telegrams. 3. The court of a Contracting State, when seized of an action in a matter in
respect of which the parties have made an agreement within the meaning of this article, shall, at the request of one of the parties,
refer the parties to arbitration, unless it finds that the said agreement is null and void, inoperative or incapable of being
performed."
* Vienna Convention on the Law of Treaties (1969), Article 26 (Pacta sunt servanda): "Every treaty in force is binding upon the
parties to it and must be performed by them in good faith."”
® Vienna Convention on the Law of Treaties (1969), Article 46(1): "A State may not invoke the fact that its consent to be bound
by a treaty has been expressed in violation of a provision of its internal law regarding competence to conclude treaties as
invalidating its consent unless that violation was manifest and concerned a rule of its internal law of fundamental importance.”
® Article 2(2) of the Spanish Arbitration Act, Law 60/2003
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English text: "When arbitration is international and one of the parties is a State or a company, organisation or enterprise

controlled by a State, that party may not invoke the prerogatives of its own law in order to evade obligations arising from the
arbitration agreement."
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UNCITRAL Model Law, Article 31(3): "The award shall state its date and the place of arbitration as determined in accordance
with article 20(1). The award shall be deemed to have been made at that place."
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