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ABSTRACT

Following the arrival of the human
trafficking caravan in Iran and the subsequent
intervention of lawmaker in 2004 to put forth
special legislation for combating it, there has
been recent troubling signs pointing to a new
phenomenon of trafficking in human organs
in the country. The inherent exploitation on
a basis of financial strength in such practices
leads to societal inequities predominately
favoring the rich over the poor, which is
further exacerbated by the consequential drop
in humanitarian organ donations to legitimate
medical institutions. As such, this condition
constitutes a grave breach in ethical and
moral standards of society. Furthermore, such
procedures often conducted in absence of
proper medical training and technology may
result in infliction of irreparable harm upon
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both the donor and recipient parties. The banning and criminalization of
the trafficking in human organs by the international community, as well
as the internal strife from an increase in observed cases of such activities,
has prompted the legislative and executive branches to submit a draft
proposal, for ratification by the Parliament of the Islamic Republic of
Iran, laying out the punitive measures for involvement in such activities.
The present article provides a critical assessment of the deficiencies in
the current draft.
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Following the arrival of the human trafficking caravan in Iran and
the subsequent intervention of lawmaker in 2004 to put forth special
legislation for combating it, there has been recent troubling signs pointing
to a new phenomenon of trafficking in human organs in the country. As a
matter of fact, this is a deviation from organ transplantation that may be
called a criminal act with lucrative purposes in treatment.

The inherent exploitation on a basis of financial strength in such
practices leads to societal inequities predominately favoring the rich
over the poor, which is further exacerbated by the consequential drop in
humanitarian organ donations to legitimate medical institutions. As such,
this condition constitutes a grave breach in ethical and moral standards
of society. Furthermore, such procedures often conducted in absence
of proper medical training and technology may result in infliction of
irreparable harm upon both the donor and recipient parties.

Atthe international level, the Convention against Trafficking in Human
Organs has been signed by the state parties to the Council of Europe in
2015 which entered into force on 01.03.2018. This Convention calls
on governments to establish as a criminal offence the illegal removal of
human organs from living or deceased donors: a) where the removal is
performed without the free, informed and specific consent of the living
or deceased donor, or, in the case of the deceased donor, without the
removal being authorised under its domestic law; b) where, in exchange
for the removal of organs, the living donor, or a third party, receives
a financial gain or comparable advantage; c¢) where in exchange for
the removal of organs from a deceased donor, a third party receives a
financial gain or comparable advantage.

The Convention also provides protective measures and compensation
for victims as well as preventive measures to ensure transparency and
equitable access to transplantation services. The protective measures are
extended to witnesses in order to protect them from potential retaliation
or intimidation due to criminal proceedings concerning offences covered
by the Convention and, as appropriate, for their relatives and other
persons close to them.

The banning and criminalization of the trafficking in human organs
by the international community have a leading role in criminalization
of this phenomenon in domestic law. In Iran, the internal strife from an
increase in observed cases of such activities, has prompted the legislative
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and executive branches to submit a draft proposal, for ratification by
the Parliament of the Islamic Republic of Iran, laying out the punitive
measures for involvement in such activities. The offences prohibited
in this draft are in close relation to the concept of border. Therefore,
unauthorized removal or sale of human organ within the borders are not
considered as a criminal offence. The reason is that the concern of the
Iranian authorities is mainly the transnational form of this offence. As
a matter of fact, trafficking in human organs is very lucrative and Iran
has long borders with countries suffering from political and economic
instabilities. In this situation, when organ trafficking is committed in the
form of an organized and transnational crime, the result will be very
attractive for criminals, since the objective will be achieved more simply
with more gain.

The acts aimed to be punished are “export”, “import”, “transit” of a
dead person or an organ of a dead or alive person into/from the country
and “transportation” or “preservation” of them within the country. The
offender will be punished by imprisonment and pecuniary punishment of
sixth degree. In case of commitment with the intention of commerce, the
punishment will be increased to the fifth degree. These punishments are
aggravated in some circumstances. Despite all, combatting trafficking in
human organs in the draft is limited to criminal sanctions. Unfortunately,
no protective measures have been provided for victims of trafficking in
human organs and no preventive measures are included in the draft in
order to decrease the risk of commitment of crime.

The present article provides a critical assessment of the deficiencies in
the current draft.
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